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The Juvenile Court of Dickson County ordered the adoptive mother of a child the court had placed
in State custody to refund the special needs adoption subsidy she receives from the State. The
mother insists on appeal that the subsidy should have been accounted for by using it as part of her
grossincomein calculating her child support obligation under the support guidelines. Weaffirmthe
order of the juvenile court.
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OPINION
I

From the meager record in this case we deduce that the appellant and her husband adopted
achild with special needs. The appellant now receives a $549.00 monthly subsidy from the State
for the child’ ssupport. At some point the Juvenile Court of Dickson County placed the childin the
custody of the Tennessee Department of Children’s Services. On December 9, 1998, the juvenile
court ordered the parentsto pay $35.70 each to the State for the temporary support of the child. The
court set a hearing for December 30, 1998, to fix a permanent support amount. After a hearing on
that date the court set M's. Freeman’ s support payment at $70.00 each week, plusa5% statutory fee.



The next entry in the record isan August 23, 2000, order entered after a hearing on July 12.
This order continued the support payments at $73.50 per week and also ordered Ms. Freeman to
repay the $549.00 per month subsidy by making weekly payments of $126.71 (including the 5%
clerk’ sfee). Inadditionthecourt ordered Ms. Freeman to repay $3,843 in subsidy payments shehad
collected since December of 1999. The $3,843repaymentcould be paidinweekly installmentsal so,
and theinstallmentswould not be due until the child wasrel eased from State custody. The court also
set the matter for further review on August 30, 2000.

On August 30 Ms. Freeman filed a motion asking the court to reconsider its prior order and
consider the State subsidy asincome and apply the child support guidelinesto cal culate the amount
of her support payments. After the hearing onAugust 30, thetrial judge entered an order finding that
the subsidy was a reason to deviate upward from the guideline amount. The court accordngly
reiterated itsprior order but recited that itsterms were inaccordance with the guidelines. Asit now
stands Ms. Freeman is required to repay the subsidy in weekly installments and will have to repay
the arrearageby making weekly instdment paymentswhen the child isrel eased from State custody.

Ms. Freeman argues that Tenn. Code Ann. 8 37-1-151(b)(4)(A) requires that her support
payments be set in accordance with the child support guidelines. We agree, but we think the
guidelines also authorize thecourt to take the action it took in thiscase. For clarity, we reproduce
Tenn. Code Ann. 8 37-1-151(b)(4)(A) initsentirety:

At any hearing at which support is ordered, the court shall set child support
asthe evidence demonstratesis appropriate and in accordance with thechild support
guidelinesestablished pursuant to 8 36-5-101(e), and thecourt shall order the parents
to pay the premium for health insurance for the child if the insuranceis available at
areasonable cog, or the court shdl order the parents to pay areasonable portion of
the child’s medical costs. The order for support and for medical care shall be
retroactiveto the date that custody of the child was placed with the state by any order
of the court.

The guidelines set a support level based on the obligor parent’ sincome, but the guidelines
alow the court to devi ate upward for any of the foll owing
reasons:

(b) If the child(ren) iS/are not staying overnight with the obligor for the average
visitation period of every other weekend from Friday evening to Sunday
evening, twoweeksduring thesummer and two weeksduring holiday periods
throughout the year, then an amount shal be added to the percentage
calculated in the above rule to compensate the obligee for the cost of
providing care for the child(ren) for the amount of time during the average
visitation period that the child(ren) is/are not with the obligor [reference
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1240-2-4-.02(6)]. The court may consider a downward deviation from the
guidelines if the obligor demonstrates that he/she is consistently providing
more care and supervision for the children than contemplated in the rule.

(©) Extraordinary educational expensesand extraordinary medical expensesnot covered
by insurance shall be added to the percentage calculated in the above rule.

(d) Any other extraordinary expensesfor thechild(ren) mayjustify increasingthe
support calculated in the above rule if the court finds tha equity requiresiit.

Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(b),(c) & (d).
Asthe juvenile judge said in the hearing on August 30, 2000:

[Tt just doesn’t make good sense that the State would pay an adoption subsidy to
someone to take care of a special needs child and then while the child’s in custody
of the state and the state’ s providing all the services that that person continue to get
that subsidy for those purposes. It'sjust not equitable.

Wethink the guidelinesgivethetrial court the power to order Ms. Freeman to reimbursethe
State for the speci d needs subsidy it paysto her while the child isin state custody.*

Ms. Freeman also asserts that in August of 2000 when the court ordered her to pay the
arrearage accrued from December of 1999, the court retroactively modified a child support order in
violation of Tenn. Code Ann. 8§ 36-5-101(a)(5). Wethink, however, that the juvenile court’ s order
does not fall under the prohibition contained in Tenn. Code Ann. § 36-5-101(a)(5), because aswe
have noted, the provision requiring parents of children placed in state custody to pay child support
isfound in Tenn. Code Ann. § 37-1-151, a part of the Juvenile Code. Tenn. Code Ann. 8 36-5-101
governsspousal and child support in divorce cases. Subsection (b)(4)(A) of § 37-1-151refersonly
tothechild support guidelines established pursuant to subsection (€) of Tenn. Code Ann. 8 36-5-101.
It doesnot purport toincorporate any of that Code section. Therefore, the prohibitionfoundin Tenn.
Code Ann. § 36-5-101(a)(5) does not apply to this case. Since Tenn. Code Ann. § 37-1-151 does
refer to the guidelines, we have looked for a similar prohibition therein. And we do not find any
provision in the guidelines similar to the prohibition against retroactive modfication contained in
Tenn. Code Ann. 8 36-5-101(a)(5). Therefore, wethink the juvenile court had the power to order
aparent to reimburse the state for the special needs subsidy she had receivedwhile the child wasin
state custody, and which had accrued while she was paying support under a court order.

1 . . .

One may ask, as we did at oral argument, why the Statecontinues to pay the subsdy. Forreasons that are not

entirely clear involving the federal/state relationship, the Department of Children’s Services is not comfortable
unilaterally terminating the benefit.
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The appellant has als argued that the proceedings below violated her due process rights.
We do not see where that issue was raised in the juvenile court, and since this court’ s jurisdiction
isappellate only, Tenn. Code Ann. § 16-4-108(a)(1), it cannot beraised heefor thefirst time. Irvin
v. Binkley, 577 SW.2d 677, 679 (Tenn. Ct. App. 1978).

Ms. Freeman al soargued that the juvenile court’ sorder makesher repay the subsidy plus5%

as the clerk’s fee  We have reviewed the figures in the court’s order and find that they do not
penalize Ms. Freeman.

The judgment of thetrial court isaffirmed and the causeremanded to the Juvenile Court of

Dickson County for anfurther proceedings necessary. Tax the costson appeal tothe appellant, Mary
Freeman.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



