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OPINION

Inthisdeclaratory judgment action, the Chancellor invalidated an agreement between
defendants James L. Clayton (“Clayton”) and the Board of Directors (“the Board”) of LaRue
Homeowners' Association at the instance of the plaintiffs. Defendants have appeal ed.



The three Plaintiffs own condominium units in the LaRue Condominium complex
located off Kingston Pike. Defendant Clayton owns atract of land containing gpproximately five
acres, lying immediately adjacent to the southern boundary of the LaRue Condominiums. He also
ownsunit #12 in the condominium complex. The defendant LaRueHomeowners Association, Inc.
(“the Association”) is a non-profit corporation organized pursuant to Tennessee's Horizontal
Property Ad.

In order to meet building codes and fire regulations, the Association entered an
agreement with Clayton wherein Clayton agreed to convey an additional areato the Association for
widening of the condominium development’ srear driveway. In exchange, the Association agreed
to grant Clayton a non-exclusive easement across the common driveway of the LaRue praoperty for
ingress and egress between Clayton’ s contiguous property and Kingston Pike.

The Trial Court, in its Final Judgment, invalidated and set aside the grant of the
easement, and cancelled and rescinded the Agreement between the Association and Clayton. The
Warranty Deed waslikewisevoided. The Court further enjoined Claytonand hisagentsandinvitees
from using the entrance or dead-end street running down the center of the development for any
purposeother thaningressand egressto and from the L aRue condominiums and enjoined them from
using the entrance or dead-end street for the purpose of ingress and egress to and from the adjoining
property owned by Clayton.

Thestandardsgoverning our review of aTrial Court’ sdecisionarewel| settled. Since
our inquiry involves purely a question of law, no presumption of correctness attaches to the lower
court’sjudgment. Bainv. Wells 936 S.W.2d 618, 622 (Tenn. 1997).

The Trial Court found that the Board of Directors for the Association did not have
the authority to grant the easament to Clayton because it did not have the approval of al the
members of the Association. The Court based its decision upon the Master Deed which was filed
for the governance of the condominium complex.

The Master Deed states that the common elements shall be used only for the
enjoyment of occupantsof theindividual units. The Deed al so statesthat the “common interestsand
easementsappurtenant to each unit shall have apermanent character and shall not be altered without
the consent of all owners of units affected thereby.” The grant of an easement to Clayton was done
without the consent of all the owners of the Association contrary to the requirements of the Master
Deed.

The Master Deed lists anumber of allowable easementsthat exist or may be granted
by the Board of Directors, but the list does not include the type of easement granted in this case.
Specifically, Article VI, paragraph 3 of theMaster Deed provides that the Board of Directors shall
have the right and power to grant easement “upon, across, over and under all or any portion of the
common areafor ingress, egress, installation, replacing, repairing or maintainingall utilities.” The
Deed also grants easements for emergency access and for postal and other delivery personnel.
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Courtsin thisjurisdiction resort to the doctrine of gjusdem generiswhich while not
aruleof law isandad ininterpretation of statutesor other writings. ThisCourt in Shipley v. SOFCO
Erectors, Inc., 1988 WL 48618, *6 (Tenn. Ct. App. May 16, 1988) (quoting from a Kentucky case,
said:

The doctrine of Ejusdem Generis based on the maxim expressio unius est exclusio
ateriusis: that, where general wordsareused, followed by adesignation of particular
things or subject to be included or excluded as the case may be, the inclusion or
exclusion will be presumed to be restricted to the particular thing or subject.

While the rule iscommonly applied to the construction of statutes and wills, it equally applies to
other written documents. Id. Accordingly, becausethelist of easementsallowed to be granted does
not include the power to grant easements such asthe onein this case, the Board was acting outside
its power in granting thi seasement to Clayton. Clearly, the easement granted to Clayton altersthe
“permanent character” of and interest in the easement granted to plaintiffsin the Master Deed.

Defendantstake strong i ssuewith thisposition, and argue the Master Deed, By-Laws
and the Charter of LaRue Condominiums clothe the Board with the authority to grant this type of
non-exclusive easement. They rely primarily on the following portion of the By-Laws.

J. All powers and duties of the Association shall be exercised by the Board of
Directors . . . . Such powers and duties . . . shall include, without limiting the
generality of the foregoing, the following:

4. To acquire, operate, lease, manage and otherwise trade and ded with
property, real and personal, as may be necessary or convenient in the
operation and management of the condominium property in all common
elements and in accomplishing the purposes set forth in the Articles of
Incorporation.

Defendantscontend that they were authorized to enter theagreement, becausethey are dealing with
property of the common elements in a manner that would allow emergency access to the rear
driveways of the condominium units. They point to the fact that the Master Deed provides for an
easement for all emergency personnel to enter upon the property or any part of the property, but prior
to the improvements made by Clayton, the driveway was not wide enough to allow ambulances or
fire trucks access to the rear of the development.

Defendants’ argument i s mi spl aced, becausethey fail to consider this provision of
the by-lawsin conjunction with the other provisions of the By-Laws, Master Dead and Articles of
Incorporation. The section of the By-Laws defining the authority of the Board of Directors
specifically statesthat the powersand dutiesof the Board “ shal| be exercised in accordancewith said
Articles of Incorporation, these By-Laws and the common law and statutes. . .” The Articles of
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Incorporation for the Associaion state:

All the powers of this corporaion shall be subject to and shall be exercised in
accordance with the provisions of the Master Deed together with its supporting
documentswhich govern the use of the land to be operated and administered by this
corporation.

InBailey v. Master Plumbers, 103 Tenn. 99, 52 S.W. 853 (1899) our Supreme Court
said: “The action of anon-profit association, like that of all other corporations, must be limited to
the powers enumerated in the charter, plus those necessarily implied from the object of
incorporation.” 52 SW. at 858. Generally, grants of power to a corporation are strictly construed,
and any ambiguity inthetermsof acorporatecharter must operate against the corporation. 15A Awm.
JUR. 2D Condominiums and Cooper ative Apartments § 8 (2000); 18B Am. Jur. 2p Corporations 8
1995 (1985). In determining what powers havebeen conferred, the wholeinstrument containing the
charter or articles of incorporation is to be taken together, including provisos, as expressed in the
final intention and purposes of the parties. Id.

When reading the By-Laws in conjunction with the Master Deed and Articles of
Incorporation, it isclear that in order to grant the easement in this case, there must be consent from
al the unit owners. Defendants interpretation of the By-Laws would render meaningless the
language in the Master Deed requiring such unanimous consent.

Finaly, defendants cite as authority, an lllinois case of Schaumberg Sate Bank v.
Bank of Wheaton, 555 N.E.2d 48 (I1l. App. 1990) for the proposition that unanimous consent of a
homeowners' association is not required to grant a non-exclusive easement across the common
elements of a condominium since a non-exclusive easement does not diminish the unit owners
interest in the common elements. In Schaumber g the Association had passed an Amendment to its
“declaration of condominium ownership” (referredto in Tennessee asthe“Master Deed”) by avote
of seven to one, granting a non-exclusive easement across common elements. Both the Illinois
Condominium Property Act and the condominium declaraion required that any change in the
“percentage of ownership” interest in the common elements be madeonly with consent of all unit
owners, and the Court held that the easement woul d not change the percent of the common interest
owned by each resident, and therefore, theamendment did not need unanimous approval. 1d. at 52-
53.

Nothinginthe TennesseeA ct or the M aster Deed for the LaRue Condominium speaks
interms of alteringthe “ percentage of ownership” aswas at issue in Schaumberg. In thiscase, the
Master Deed specifically requires that the common interests and easements “shall not be atered
without the consent of all owners of units affected thereby”. Accordingly, the grant of a non-
exclusive easement toathird party across the common driveway would constitute an “ alteration” of
the scope of the members’ rights in and to the easement. We conclude defendants’ reliance on
Schaumberg is misplaced.



For the foregoing reasons, we affirm the judgment of the Trial Court that the Board
did not have the authority to grant an easement to Clayton, due to the fact that there was not
unanimous consent among the owners of the individual units.

We remand, with casts of the appeal assessed to appellants.

HERSCHEL PicKENS FRANKS, J.



