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Thisisatort action arising out of an accident involving abicycleand an automobile. The plaintiff
was riding hisbicycle on the shoulder of the highway facing traffic. The driver of the automobile
wasto the plaintiff’ sleft and was preparing to turn right out of the premises of arestaurant onto the
highway. As the plaintiff moved to his left and stated to pass in front of the automobile, the
vehicles collided and the plaintiff wasinjured. The plaintiff brought this action seeking to recover
compensatory damages. The jury returned a verdict for the defendant, finding the plaintiff 75% at
fault. The plaintiff appeals, asserting, inter alia, that the jury charge was erroneous and that this
error warrants anew trial. We vecate the judgment below and remand for a new trid.
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OPINION
l.

Theaccident that led to thislitigation occurred on, or near, theright-of-way of State Highway
66 in Rogersville. At the site of the accident, Highway 66 is atwo-lane highway running north and
south. Thetraffic lanes are separated by acenter turnlaneand are bordered on each sideby a paved
shoulder, each shoulder appearing in the photographs to be somewhat |ess than the width of one of

thetraffic lanes. A solid white line separates each shoulder from its adjacent traffic lane. Thereare
anumber of fast-food restaurants and other businesses on the east side of Highway 66.



On May 24, 1997, the plaintiff, Rick Richards, and his son were riding their bicycles along
the east shoulder of Highway 66, facing traffic. The defendant, Traci Renae Domalik, was
attempting to leave the premises of the Pizza Plusrestaurant located on the east side of Highway 66.
She intended to turn right and proceed north on Highway 66. As Richards and his son approached
the Pizza Plus restaurant on their left, Richards noticed Domalik’s vehicle stop and start several
times as it moved in the direction of the highway. Domalik was looking to her left for traffic
proceeding north and did not see Richards approaching from her right. Richards, however, did see
Domalik’s vehicle. Asthey approached Domalik, Richardstold his son to “watch the car because
[he] didn’t know what she was going to do.” Although he could have stopped, hedid not, nor did
he attempt to attract Domalik’s attenti on in any way.

As Richards approached, Domalik’ s vehicle wasfour to six feet from the shoulder. Having
decided to pass Domalik, Richards, instead of staying on the shoulder, swung into the parking lot
closer to the front of Domalik’s vehicle. At the sametime, Domalik let her foot off the brake and
her vehicle moved forward, striking Richards on his |eft leg with the left side of her bumper. The
impact apparently* occurred in the paved area of the premises of therestaurant.

Attrial, Richardsacknowledged hisdeposition testimony to the effect that, earlier intheday,
he and his son wereriding in the sasme drection astraffic “like | am supposed to.” Headmitted that
he was familiar with the area, knew that it was a busy area and was aware that cars could pull out
suddenly from the business est ablishments along the highway. Although he answered at trial inthe
negative when asked if he knew whether Domalik had seen him approaching, he also stated that he
“figured” she had.

At trial, Richards sought, by way of various motions and special requests for jury charges,
(2) to prohibit Domalik from questioning him concerning whether his bicycle was equipped with
bells, whistles, or horns; (2) to exclude evidence relating to the fact that Richards wasriding his
bicycle facing oncoming traffic; (3) to secure a charge to the jury that he was not required to ride
with traffic; and (4) to obtain a charge that the Rules of the Road, see T.C.A. § 55-8-101 et seq., do
not apply to the facts of his casein light of the location of the acadent.

The jury returned a verdict finding Richards 75% at faut and Domalik 25% at fault.
Richards now appeals, arguing that the trial court made several errorsin itsrulings of law and that
there is no material evidence to support the jury verdict. Domalik responds that thejury verdid is
supported by material evidence and that the trid court’s errors if any, were harmless,

lWe say apparently because the record does not reflect the precise boundariesof the right-of-way of Highway
66.
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Il.
A.

Richards first argues that the trial court erred in alowing Domalik to question him &s to
whether his bicycle was equipped with bells, whistles, or horns. He argues that such questioning
sent amessage to the jury that he was under alegal duty to have such accoutrements, which “ duty,”
according to Richards, is not to be found at common law or asapart of the statutory law. Domalik
responds that the questions were proper and did not convey the message claimed by Richards.

Our review of the record persuadesusthat Domalik iscorrect. Wefind no suggestion inthe
guestioning of Richardsthat the plaintiff was under a statutory duty to havehis bike equipped with
horns, bells, or whistles. The questioning on this subject was limited in nature and there is nothing
inthe evidence, argument, or jury instructionsthat could have led thejury to reasonably believethat
failure to have horns, bells, or whistles on abicycle constitutes aper seviolation of some statutory
law about which the jury received no instruction from the court. On the subject of common law
negligence, we find that the line of questioning under discussion is relevant to the issue of whether
Richards attempted to warn Domalik of his presence. Thisline of inquiry was a proper prdude to
proving that Richards did not warn Domalik that he was approaching from her right. Thus, we find
no error in thetrid court’ soverrding of Richards objection tothisline of questioning. However,
even if the trial court s ruling on this issue was error, such error, given the evidence in this case,
would not constitute one “involving a substantia right [that] more probably than not affected the
judgment.” Tenn. R. App. P. 36(b).

B.

Theessenceof Richards’ remaining issueson appeal isthat thejury wasnot properly charged
regarding the standard of care applicable to his conduct. He asserts that the jury was instructed as
to certain statutes that do not apply to hisconduct. He also argues that the error was compounded
whenthetrial court refused to charge other statutesthat have the effect of excepting his conduct out
of the statutesthat were erroneously charged. Domalik, on the other hand, assertsthat thetrial court
gave aproper chargeto thejury, and that, evenif errors were made in the charge, they are not such
astowarrant anew trial. For the reasons stated below, wefind that thetrial court erred in charging
the jury asto two statutes that were not applicableto the facts of thiscase. Since these two statutes
should not have been charged to the jury, we focus on the effect of thiserror rather than specifically
addressing the “error” of failing to tell the jury why the two statutes are not applicable to the
plaintiff’s conduct.

This Court has previously held that
[t]he rulein Tennesseeis that the trial court should instruct the jury

upon every issue of fact and theory of the case raised by the pleadi ngs
and supported by the proof. More specifically, where a specia
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instruction that has been requested is a correct statement of the law,
isnot includedinthe general charge, andissupported by the evidence
introduced at trial, the court should give the instruction. When the
denia of a request which ought to have been given prejudices the
rights of the requesting party, the judgment should be reversed.

Underwood v. Waterslidesof Mid-America, 823 SW.2d 171, 178 (Tenn. Ct. App. 1991) (citations
omitted). Inadditiontothisrulerequiringtheinclusion of applicableinstructions, itisalso clear that
jury instructions “should not contain inaccurate or inapplicable statements of legal principles that
might tend to confusethejury.” Ingramv. Earthman, 993 S\W.2d 611, 636 (Tenn. Ct. App. 1998).

Among the instructions that Richards asked the trial court to charge are the statutory
definitions of “bicycle,” “highway,” “laned roadway,” and “roadway.” Thetrial court denied this
request, saying that “it’s covered basically in the general charge.”

The court charged the jury, in pertinent part, as follows:

The Court’ sgoing toread to you certain statutesconcerning law asit
pertains to the roads in the State of Tennessee. Tennessee Code
Annotated, 55-8-115, driving on right side of roadway upon all
roadways is sufficient when a vehicle shall be driven upon the right
half of the roadway. 55-8-136, drivers shall exercise due care
notwithstanding the foregoing provisions to this chapter. Every
driver of avehicle shall exercise due careto avoid colliding with any
pedestrian upon any roadway, and that one won’t be applicable here,
except that the Court — just disregard that, because it talks about
pedestrians, ladies and gentlemen. | apologize. 55-8-172, trafficlaw
apply to persons riding a bicycle. Every person riding abicycle upon
the roadway is granted al the rights and is subject to all the duties
applicabletothedriversof avehicle by thischapter. Anypersonwho
drives any vehicle in willful or wanton disregard for the safety of
personsor property commitsrecklessdriving. The Court hascharged
you with the statutes concerning the driving on roads in the State of
Tennesseein this case.

As can be seen, the trial court only charged the jury with respect to two statutes by their Code
numbers: T.C.A. § 55-8-115 (1998) and T.C.A. § 55-8-172 (1998).2

T.C.A. 855-8-115 provides, in pertinent part, asfollows:

2The trid court’s charge dso refersto T.C.A. 8 55-8-136, but the court, after mentioningit to thejury, noted
that it was not applicable to the facts of thiscase.
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(a) Upon all roadways of sufficient width, a vehicle shall be driven
upon the right half of the roadway....

* * *

(b) Upon all roadways any vehicle proceeding at lessthanthe normal
speed of traffic a the time and place and under the conditions then
existing shall be driven in the right-hand lane then available for
traffic, or as close as practicable to the right-hand curb or edge of the
roadway, except when overtaking and passing another vehide
proceeding in the same direction or when preparing for aleft turn at
an intersection or into a private road or driveway.

(Emphasisadded). A “vehicle,” asdefined in the Rules of the Road, includesabicycle. See T.C.A.
§ 55-8-101(72) (Supp. 2000).2

T.C.A. 855-8-172 provides, in pertinent part, asfollows:

(a) Every person riding abicycle upon aroadway is granted all of the
rightsand is subject to al of the duties applicable to the driver of a
vehicle by this chapter and chapter 10, parts 1-5 of thistitle, except
asto special reguationsin 88 55-8-171 -- 55-8-177, and except asto
those provisions of this chapter and chapter 10, parts 1-5 of thistitle
which by their nature can have no application.

(Emphasis added).

As can be seen, each of the statutes charged to the jury by Code number appliesto persons
traveling on aroadway. Significantly, aroadway is defined asexcluding the shoulder of the road:

“Roadway” meansthat portion of a highway improved, designed or
ordinarilyusedfor vehicular travel, exclusive of thebermor shoulder.
In the event a highway includestwo (2) or more separate roadway’s,
“roadway” refersto any such roadway separately but not to all such
roadways col lectively.

T.C.A. 855-8-101(50) (Supp. 2000) (Emphasisadded). A “highway,” asthatwordisusedin T.C.A.
§ 55-8-101(50), is defined as “the entire width between the boundary linesof every way when any

3T.C.A. 8§ 55-8-101(72) provides as follows:
“Vehicle” means every device in, upon or by which any person or property is or

may be transported or drawn upon a highway, excepting devices used ex clusively
upon stationary rails or tracks....
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part thereto isopen to the use of the public for purposes of vehicular travel.” T.C.A.855-8-101(22)
(Supp. 2000). Thus, the two statutes charged to the jury only apply to travel on roadways and
expressly do not apply to travel onthe shoulder of ahighway, the portion of the highway upon which
the plaintiff wasbicycling as he approached the site of the accident.

The evidence presented at trial reveals that Richards was, prior to impact, traveling on the
shoulder of the highway, and was, at impact, arguably in the Pizza Plus parking lot. Thus, he was
not on a“roadway” either beforeor at the time of impact. Therefore the statutes charged to thejury
are not applicable.

As previously dated, instructions to the jury are not to “contain inaccurée or inapplicable
statements of legal principles that might tend to confuse the jury.” Ingram, 993 SW.2d at 636.
Accordingly, thejury chargewith respect to T.C.A. 8§ 55-8-115 and -172 waserroneousin the sense
that the statutes do not apply to this case. They shoul d not have been charged to thejury.

Domalik arguesthat any error of thetrial court initscharge doesnot warrant anew trial. We
disagree. We find and hold that the trial court’s error warrants the vacating of the trial court’s
judgment under the applicable standard:

A final judgment from which relief is available and otherwise
appropriate shall not be set aside unless, considering the whole
record, error involving a substantial right more probably than not
affected the judgment or would result in prejudice to the judicial
process.

Tenn. R. App. P. 36(b).

In our judgment, thetrial court’ serror in charging thesetwo statutes—the only statutes upon
which thejury wasinstructed by Code number —*involv[es] asubstartial right [that] more probably
than not affected the judgment.” In this case, we find it very significant that the jury was charged
with respect to two statutesthat do not apply to the facts of thiscase. It istrue that the trid court,
in addition to the above quoted charge, instructed the jury on the principles of common law
negligence. We recognize that arguably thereis material evidence to support the jury’s conclusion
based upon common law principles of negligence. But we cannot say, with any degree of
confidence, that the jury based its verdict upon the common lav and not upon the erroneously
charged statutory law. Wesimply cannotignorethefact that thetrial court, by charging thejury with
respect to T.C.A. 88 55-8-115 and -172, erroneously instructed the jury, in effect, that the plaintiff
should have been riding his bicyclewith southbound treffic and asfar to the right of the roadway as
possible. Thiswas not the case and such a charge was reasonably cal culated to confuse the jury as
to the plaintiff’sduty inthiscase. Accordingly, we find that the erroneous charge warrants a new
trial in this case.



C.

In order to give thetrial court additional guidance on remand, we will now look at another
of Richards' arguments on appeal; and, in addition, we will address another statute that may be
applicable to this case.

Richards sought to exclude evidence and argument relatingto the fact that hewasriding his
bicycle against the flow of traffic. He asked the trial court to charge the jury as follows:

| chargeyou that if you find the factsto bethat this accident happened
on private property, then the Rules of the Road do not apply since it
did not occur on a public roadway. The location of the accident
which occurred in thiscase is of great importance and it isup to you
to determi ne whether it occurred on public or private property.

| charge you further that if it occurred on private property, the Rules
of the Road do not apply and that the duties, liabilities, and
responsibilities of the respective parties are governed by basic
principles of common law nedigence requiring each person to
exercise ordinary and reasonable care which ordinarily careful and
prudent persons would exercise under the same or similar
circumstances.

Thetrial court denied this request and charged thejury asfollows:

The common law, that's the Rules of the Road, will apply to
accidentsthat —will and may gpply to accidentsthat occur on private
property. However, both may apply, that’s the statutes in common
law, if the accident ocaursinvolving boththetravel ed publicroad and
aprivate parking area.

We believe that the charge requested by the plaintiff is not entirely correct. Among other
deficiencies, we do not believe it appropriate to use words such as “of great importance” as if to
imply that other mattersare of lesser importance. By the sametoken, wefindthetrial court’ scharge
somewhat confusing inthat it equates the common law with statutory law and combines the verbs
of “will” and “may” in the same thought. Accordingly, wefind that neither charge is completely
accurate.

Wefind and hold that on remand the jury should beinstructed that if they deerminethat this
accident occurred on the shoulder of the road or on private property, then “the duties and liabilities
of the respective drivers must be governed by the basic principles of common law negigence
requiring each person to exercise ordinary and reasonable care which an ordinarily careful and
prudent person would exercise under the same or similar circumstances.” Miller v. Berry, 457
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S.W.2d 859, 862 (Tenn. Ct. App. 1970). We a so note that the Miller case indicates that there may
be*widely recognized and established practices used in operating vehicles by reason of the common
or statutory law,” id., that are applicable to private areas off the highway. Just such a“practice’ is
found in T.C.A. § 55-10-205 (1998),* the reckless driving statute, which was charged by the trid
court (although not referred to by Code number) and should be charged again at the new trial. If the
trial court on remand decides that there are other such “established practices,” it should charge the
jury with respect to these prectices.

We note that in addition to arguing that the Rules of theRoad do not apply to him because
the accident occurred on private property, Richardsarguesthat T.C.A. 8 55-8-175(a)(1) (1998) does
not prohibit him from riding against traffic so long asheisoff the“roadway.” That statute provides
asfollows:

Any person operating a bicycle upon aroadway at less than the
normal speed of traffic at the time and place and under the conditions
then existing shall ride as close as practicable to the right-hand curb
or edge of theroadway....

(Emphasisadded). We agree with Richards that this statute does not apply to him because, again
by definition, he was not “operating a bicycle upon aroadway” since hewas not on a“roadway” as
that concept isaddressed in T.C.A. 8 55-8-101(50). As he approached the site of the accident, he
was on the shoulder and not on the roadway. At the time of the collision, he was either on the
extremeleft side of the right-of-way or on private property. Lest there be any doubt in the minds of
the jurors asto whethe the plaintiff was violating a statute in proceeding as he was, the jury should
beinstructed that thereis no statute that prohibits the operator of a bicycle from proceeding against
trafficif heor sheisoff of theroadway. We hasten to add, however, that although thereisno statute
prohibiting one from riding a bicycle on the shoulder of the road or on private property facing
oncoming traffic, this does not mean that such apersonis excused from exercising due carefor his
or her own safety and the safety of others, and the jury should be so instructed.

While not applicable here, it is clear that if a person chooses to operate a bicycle on the
roadway, not on the shoulder, he or she must proceed with traffic and “ as close as practicable to the
right hand curve or edge of the roadway.” T.C.A. § 55-8-175.

There is another statute that may or may not be applicable to this case depending upon the
location of the cdlision between thevehicles. T.C.A. §55-8-131 (1998) provides as follows

4T.C.A. § 55-10-205(a) provides as follows:

Any person who drivesany vehicle in willful or wanton disregard for the safety of
persons or property commits reckless driving.
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The driver of a vehicle about to enter or cross a highway from a
private road or driveway shall yield the right-of-way to all vehicles
gpproaching on the highway.

The jury should be charged on remand that if they find that Richards was “approaching on the
highway,” i.e., on any part of the “width between the boundary lines’ of Highway 66, see T.C.A. 8§
55-8-101(22), just prior to the time of the callision, they should go further and consider Domalik’s
duty under T.C.A. § 55-8-131. The jury should be further charged that if they find, on the other
hand, that Richards, just before the accident, was approaching on private property, T.C.A. 8§ 55-8-
131 s, by itslanguage, not applicable to Domalik’s conduct and should not be considered by the
jury. Since the subject statute contains the words “highway” and “private road or driveway,” the
definitions of those words should also be charged. See T.C.A. 88 55-8-101(22) and (43) (Supp.
2000).

There is a caveat to theinstruction contaned in the preceding paragrgph. Our comments
regarding ajury chargeon T.C.A. 8 55-8-131 are based upon the record now before us. Inthefinal
analysis, whether and how thetrial court will charge this statute depends upon the state of the record
before the court immediately preceding its charge to the jury at the new trial.

Thejudgment of thetrial court isvacated. Costson appeal areassessed against the appellee.
This case is remanded to the trial court for a new trial, consistent with this opinion.

CHARLESD. SUSANO, JR., JUDGE



