IN THE COURT OF APPEALS OF TENNESSEE
AT JACKSON
January 25, 2001 Session

INTHE MATTEROF D.1.S,,D.O.B. 10/8/1987

An Appeal from the Juvenile Court for Shelby County
No. B3427 GeorgeE. Blancett, Special Judge

No. W2000-00061-COA-R3-CV - Filed May 17, 2001

This case involves the termination of parental rights. The juvenile court, sua sponte,
dismissed the petition to terminate the parental rights of the mother at the end of the petitioner’s
proof. The petitioner appeals. Weaffirm, finding that thereissufficient evidenceto support thetrial
court’s finding that termination of the mother’s parental rights would not be in the child’s best
interest.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Juvenile Court Affirmed

HoLLy KIrRBY LILLARD, J., delivered the opinion of the court, inwhich W. FRANK CRAWFORD, P.J.,
W.S., and ALAN E. HIGHERS, J., joined.

NanetteL. Wesley, GeorgiaA. Robinette, Memphis, Tennesseg, for the appellant, Court Appointed
Specia Advocate.

Debra N. Brittenum, Webb A. Brewer, Nancy P. Kessler, Memphis, Tennessee, for the appellee,
Brenda Smith.

OPINION

This case involves the termination of parental rights. The child involved, D.1.S. (“D.L."),
born October 8, 1987, is the daughter of Brenda Guy Smith (*Mother”).

Thefirst petition to remove D.1. from Mother’ s custody wasfiled on April 11, 1991, by Inez
Denson, anon-relative. The petition sought to removeD.1., aswell asher two older sisters, Tameka
NicoleMyles(“Tameka’), born April 19, 1980, and NekeishaMignon Anderson (“Nekeisha’), born
December 4, 1976. The first petition resulted in Nekeisha being removed to the custody of Ms.
Denson while Tamekaand D.l. remained in Mother’ s custody. On June 11, 1992, asecond petition
to remove D.I. from Mother’s custody was filed. This petition was filed by Sandy Knowlton.
Knowlton waslisted asanon-relative, but was|ater identified asD.l.’ sfather. Therecordisunclear



whether D.l.’s father is Knowlton or another man named Herman Guy. Knowlton’s petition to
remove D.I. from Mother’s custody was subsequently dismissed.

The third petition to remove D.I. from Mother’ s custody was filed with the Shelby County
Juvenile Court on February 21, 1995 by Mother’ssister, Deneise Holmes. Thethird petition sought
to remove both D.l. and Tameka, alleging that they were dependent and neglected. On April 19,
1995, the Juvenile Court found that D.l. and Tameka were dependent and negleded within the
meaning of Tennessee Code Annotated § 37-1-102(b)(12) and placed them in foster care. Mother
did not attend the hearing because, at the time, she was incarcerated for writing bad checks.

Asof May 22, 1995, D.l.wasfirst placedwith anon-relative family friend, and the goal was
toreturn D.1. to her Mother’ scare. By that time, D.l. had made severa suicideattempts, astheresult
of anincident several yearsearlierin which shewasraped by Mother’ sboyfriend. Under D.1."splan
of care, Mother wasto establish aregular visitation schedule, complete parenting classes, establish
a safe and stabile home environmert, obtain an alcohol and drug abuse assessment, and remain in
contact with the Department of Children’s Services (“DCS’).!

On October 22, 1996, the Juvenile Court recommended that D.1. remain in foster care, and
that DCS change itsgoal to adoption. On March 30, 1999, the Court Appainted Special Advocate
(“CASA”)? filed a petition to terminate the parental rights of Mother, Knowlton, Guy, and “any
unknownfather” inD.1.. Thepetition alleged that D.l. wasthe minor child of Mother, and the*legal
child” of Herman Guy. It noted tha no one was listed as D.I." s father on her birth certificate, but
stated that Knowlton had been named as D.I.’s “putative father.” On June 2, 1999, the Juvenile
Court entered an order terminating the parental rights of Guy, Knowlton, and “any unknown father”
inD.l.. Their parental rights are not at issue in this appeal .

On August 2, 1999, Nekeishafiled a petition seeking to have D.I. removed from foster care
and asking that she be granted custody of D.I.. This petition was denied.

A hearing on CASA’ s petition to terminate M other’ s parental rights washeld on November
18 and 29, 1999, by the Juvenile Court for Shelby County, with Special Judge George E. Blancett
presiding. At the hearing, the DCS supervisor for D.l.'s case, Linda Williams, testified on behalf
of CASA. Shetestified that DCSfirst received areferral in December 1991 indicating that D.1. had
been sexually abused by Mother’s boyfriend. The matter had been investigated, and Mother’s

'1n 1996, the Tennessee Department of Children’s Services was established in an effort to
consolidatethe servicesprovided to children by multiple state departments, including those provided
by the Department of Human Services(“DHS’). See1996 Tenn. Public Acts 1079, 8 3. Inthiscase,
we refer to DCS, even though D.1.’s case was handled by DHS prior to 1996.

*The appellant in this case is CASA of Memphisand Shelby County, Inc., a Tennessee not-
for-profit corporation authorized and appointed by the Shelby County Juvenile Court pursuant to
Tennessee Code Annotated 8§ 37-1-149(b)(1) to serve as an advocate for children who are alleged
to be dependent and negl ected withinthe meaning of Tennessee Code Annotated § 37-1-102(b)(12).
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boyfriendwas convictedand injail. D.l. remained in Mothe’ shome, and D.I. wasreferred to DCS
for counseling. D.l."’smental anguish over the abuseapparently resulted in her atempted suicidein
February 1992 by overdosing on Tylenol. InMarch 1992, D.I. again attempted suicide by ingesting
an elderly relative’ smedication. D.l. attempted suicide athird time, in June 1994, after seeing the
abuser, Mother’ sformer boyfriend, in her neighborhood. After thisincident, DCSreferred D.1. and
Mother to the Memphis City Schools Mental Health Center for psychological counseling. Mother
never followed through with the counseling.

In February 1995, DCSlearned that D.1. wasliving with Otis Smith, her paternal step-uncle.
In April 1995, Mr. Smith relinquished physical custody of D.I. back to Mother. DCSthen lost track
of D.l."swhereabouts. D.I. waslegdly placed in DCS custody onApril 19, 1995, andDCStried to
locate D.l. and Mother. D.l. wasfinaly located at alocal elementary school, where she had been
enrolled by afriend of Mothe’s. DCS learned that Mother was incarcerated in Arkansas.

On June 16, 1995, DCS met with Mother while she wasincarcerated in Arkansas to explain
to her what she would need to do to regain custody of D.l.. Under the plan of care, Mother needed
to maintain written communication withD.l. while shewasincarcerated and, oncerel eased, shewas
to attend and compl ete parenting classes, obtain a permanent home, obtain alcohol and drug abuse
counseling, and maintain contact with DCS. The record is unclear asto when Mother was rel eased
fromjail. InNovember 1995, however, shecalled DCSand asked for visitationwith D.I.. DCStold
Mother that she could have only supervisad visitation, because Mother had not obtained drug abuse
treatment and had not obtained a permanent residence. Mother dd not make a scheduled visit
through DCSin1995. However, she spent Thanksgivingwith D.I. at her mother’ shome, and visited
with D.l. at Mather’s sister’ s home the following Sunday. Mother did not comply with any of the
remaining conditions in the 1995 plan of care.

During 1996, Mother visited D.1. occasionally. However, some of the scheduled visitswere
canceled because Mother was agai nincarcerated. Until thistime, D.1. had been placed with family
members, but in March 1996, she was placed inthe home of foster mother Geraldine Perkins. After
D.I. was placed with Pekins, on severd occasions Mother did not return D.I. at the designated time
or to the designated place after her visits, sometimes keeping D.l. ovemight without informing
Perkins. Consequently, DCS told Mother that she could not have unsupervised visits with D.1..
WhileD.I. wasliving with Perkins, Mother called he on the tel ephonefrequently, eventhough DCS
had told Mother to direct her callsto DCS.

On November 19, 1996, a second plan of care was approved. The second plan had similar
requirementsto the first one, except instead of written communication with D.l., Mother was to
maintainregular visitation with her. Mother compl eted parenting classes, but did not meet any other
conditions under thisplan of care. In September 1997, athird plan of carewas approved. Thethird
plan had the same requirements as the second one. DCS had no record of Mother visiting D.l.in
1997, but did have arecord of D.I. visiting with one of her sisters. Mother told DCS that she had
a permanent, stable home, but no verification of her address was obtained. The record has no
indication that Mother complied with any of the remaining conditions under thisthird plan of care.
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In September 1998, a fourth plan of care was approved. For asubstantial period of time
whilethisplan of carewasin effect, Mother wasincarcerated, and the record does not indicate any
compliance with the fourth plan of care. In September 1999, a fifth plan of care was approved.
Under this plan, Mother was required to maintain a permanent residence, obtain alcohol and drug
abuse treatment, obtain employment, and enroll and participate in counseling to addressthe issues
surrounding D.1."s sexual abuse and issues from her own past. Under thefifth plan, in September
1999, Mother obtained employment. During 1999, Mother visited D.I. several times, and bought
her gifts, clothing, and school supplies. DCS had no indication that M other fulfilled any of the other
requirements of the plan of care.

Williamstestifiedthat D.I.’ ssisters, Nekeishaand Tameka, had contacted DCSseveral times
whileD.l. wasin foster care, and that they asked to visit with her. Nekeishaasked DCSabout D.I.
coming to live with her, and filed a petition seeking custody of D.I..

Geraldine Perkins testified that Mother called D.l. sporadically, sometimes calling two or
threetimesin ashort period of time and then not cadling for months & atime. Perkinssaidthat D.l.
often became frustrated when Mother made promises to her that she did not keep. As a result,
Perkinssaid, D.l. had a“splitpersonality.” D.l. wasan honor roll student, activein school ectivities
and amajorette, but when her Mother disappointed her, D.l. wouldact out, harming herself or others.
Perkinstestified that Mother never paid support for D.I. and sherarely gave her giftsfor her birthday
or other holidays. Despite this, Perkins testified, D.l. loved Mother and wanted to continue a
relationship with her.

Beth Hand, alicensed clinical socia worker with the Memphis City School system, testified
on behalf of CASA. Hand testified that DCSreferred D.l. to her in 1995, and that she helped D.I.
addressissuesregarding her sexual abuse, maternal abandonment, and adjustment to her foster home.
Handtestified that M other wasinvited to participatein the counselingwith D.1., but never did. Hand
testified that D.I." s problems regarding Mother resulted in her bedwetting, and that these problems
became worse when Mother was in dose contact withD.l.. She acknowledged that D.l.’s anxiety
stemmed from thelack of timethat M other spent with her. Hand said that D.1. loved her Mother and
wanted more phone contact and morevisitswith her. Hand wasasked how D.l. felt when she could
not talk to Mother. Hand said:

Yes.[D.I.] wouldfeel sad. Her mom —according to [D.1.], her mom made promises
to her to call, to visit, to bring her a gift, to whatever, and then it wouldn’t happen.
So [D.l.] would start feeling sad and worried and wondering what' s happened with
her mom. And she might tak to her sister sometimes and her sister would reassure
her that mom was okay. And then shewould start feeling angry that her mom hadn’t
called or hadn’t been in touch with her. And then her mom would call, and then we
would start this cycle all over again.



On December 2, 1999, the hearing resumed. The petitioner closed its proof and Judge
Blancett said it was “time to hear the response on behalf of the mother. . ..” At this point, Judge
Blancett sua sponte dismissed CASA’s petition to terminate Mother’s parental rights, without
hearing proof fromMother. Inremarksfromthebench, Judge Blancett acknowledged that therewas
evidencethat Mother did not fulfill her requirements under DCS' s plans of care and that shedid not
support D.I.. However, he observed that when a child has reached the age of twelve, and thereis
evidence of a strong bond between the child and the natural parent, “there’s a possibility of more
detriment that could break that relationship or child . . . and it may beincumbent upon those charged
with that responsibility to work towards that goal of reunification of the family as opposed to. . .
terminating parental rights.” Judge Blancett found that termination of Mother’ s parental rightswas
notinD.l.’sbestinterest, and ordered that D.I. remainin the custody of DCS*under astrict regimen
for reunification [of] the child . . . with the parents and the siblings in the most opportune and
expedited time.” He entered an order dismissing CASA’s petition. From this order, CASA now

appeals.

OnJanuary 25, 2001, Mother filed with this Court amotion to aconsider post-judgment fact,
namely, that D.l." sfoster mother, Geraldine Perkins, died in December 2000. On March 23, 2001,
the record on appeal was supplemented to include this fact.

On appeal, CASA raises two issues. CASA argues first that the juvenile court erred by
dismissing its petition to terminate Mother’ s parental rights when there was clear and convincing
evidence that Mother willfully failed to visit D.I., provide for her support, or provide sexud abuse
counseling for her during the four yearsinwhich D.I. wasin DCS custody. CASA also argues that
the juvenile court erred by dismissing its petition sua sponte without permitting CASA to cross
examine Mother.

Weaddressfirst CASA’ sargument that thejuvenilecourt precluded it from cross-examining
Mother by dismissing CASA’s petition at the conclusion of CASA’s proof. CASA apparently
anticipated that Mother would testify on her own behalf and that CASA would have the opportunity
to cross-examine her during Mother’ sproof. However, thejuvenile court waited to ruleuntil CASA
concluded itsproof. CASA could have called Mother asawitnessduring itscasein chief, but chose
not to do so. This argument is without merit.

We next consider CASA’s argument that the juvenile court erred in dismissing its petition
because the evidence proved the statutory grounds to support the termination of Mother’ s parental
rights. Parents have a fundamental right in the care, custody, and control of their children. See
Stanley v. I1linois 405 U.S. 645, 651-52 (1972); Nale v. Robertson, 871 SW.2d 674, 678 (Tenn.
1994). Thisright isnot absolute, however, and may be terminated in certain limited circumstances.
SeeIn re Swanson, 2 S\W.3d 180, 187-88 (Tenn. 1999).

In Tennessee, thetermination of parental rights must be based upon (1) afinding by clear and

convincing evidencethat one or more of the statutory groundsfor termination of parental rightshave
been established, and (2) afinding that the termination of the parent’ s rightsisin the best interest
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of the child. See Tenn. Code Ann. § 36-1-113(c) (Supp. 2000). Seealsolnre M.W.A,, Jr., 980
SW.2d 620, 622 (Tenn. Ct. App. 1998). Therefore, even where there is clear and convincing
evidencethat oneor moreof thestatutory groundslistedin Tennessee Code Annotated 8 36-1-113(Q)
exists, the petitioner, CASA, must also establish that the termination of parental rights would bein
the child s best interest. In thiscase, the juvenile court’ sdismissal of CASA’ s petition was clearly
premised on its findng that termination of Mother’ s parental rightswas not in D.l."s best interest.
Judge Blancett stated that even though there was evidence of abandonment and evidence that
Mother had failed tofulfill the requirements of the plans of care, he did not find that the termination
of Mother’s parental rightswasin D.I." s best interest.

CASA rightly notes that there is abundant evidence of statutory grounds for terminating
Mother’ sparenta rights. Had thetrial court found that termination of Mother’ sparental rightswas
inD.l. sbest interest, there was evidencetosupport such afinding. However, thetrial court listened
to the testimony of CASA’ s witnesses, the DCS supervisor, Linda Williams, D.I.’ s foster mother
Geraldine Perkins, and the school social worker who counseled D.I., BethHand. From thetestimony
of al of these witnesses, itisclear that D.l." srelationship with Mother isadeeply troubled one, and
the source of great anguish for D.I. D.l.’s heartache over her mother gopearsto stem from her love
for Mother and her desire for a better relationship with Mother, juxtaposed against the inevitable
disillusionment when Mother againfalsher. Thetrial judge considered this testimony, considered
D.l.’sage, 13 yearsold, and considered aswell he relationship withher grown sisters, one of whom
has sought custody of D.I. Unfortunately, thisisthetype of situation for which thelegal systemhas
no good solution. Under these circumstances, we cannot find that the juvenile court erred in
concluding that termination of Mother's parental rights was not in D.I.’s best interest, and
consequently in dismissing CASA’ spetition to terminae Mother’ s parental rights.

The decision of the trial court is affirmed. Costs shall be taxed to the Appellant, Court
Appointed Special Advocate, and its surety, for which execution may issueif necessary.

HOLLY KIRBY LILLARD, JUDGE



