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OPINION

Virnie M. Fulks, the former Property, Plant, and Maintenance Manager for the Rutherford
County School System filed this action after he was transferred to the position of maintenance
worker and then informed that he would not be rehired when his contract expired. He sought a
declaratory judgment holdingthat becausehe wasacertified, tenured empl oyee, the Superintendent
and the Board of Education lacked the authority to demote or dscharge him. He also sought
compensation or compensatory time (“ comp time”) for additional hours he accrued over hisregular



forty hour work week.

Employeesof the Rutherford County School Systemwere divided into two groups: certified
and classified. Certified employees were required to maintain a valid state license to hold their
positions. Classified employees were not! Teachers, principals, and guidance counselors held
certified positions. Food serviceworkers, mantenanceworkers, and their supervisorsheld classified
positions. Certified employeeswereentitled to be notified by April 15 of each year if they were not
going to be rehired the following year. Classified employees were hired for one-year terms of
employment. They were entitled to fifteen (15) days notice of non-renewd of their contract before
the end of the contract period. See Tenn. Code Ann. § 49-2-301(f)(32).

The Rutherford County Board of Education hired Virnie M. Fulks in January 1991 as
Property, Plant, and Maintenance Manager, anewly created position. Mr. Fulkswasinitially hired
asaclassified employeein aclassified, salaried position. The notice announcing the open position
did not list ateaching or other license as arequirement for theposition. The application Mr. Fulks
completed wastitled “ Classified Employment Application.” Hehad been trained as ashop teacher,
but his certification had lapsed at the time the Board hired him. On June 4, 1993, the then-
superintendent, Mr. Carlton, forwarded to the finance director a memorandum he had written in
October of 1992, but which had apparently been misplaced, regading a salary adjustment for Mr.
Fulks since he had regained his teaching license. In pertinent part, that memo stated:

He[Mr. Fulks] was hired as adegreed person but found his certification had expired.
He then went back and completed course work for certification and should be
changed aseveryone el sewhen they earn advanced degrees, etc. Please proceed with
Payroll Change Form and place him as a certified enployee effective 7-1-92.

In the spring of every year, the Rutherford County Board of Educaion was presented with
alist of personnel recommended for rehirefor the next year. Consideration of recommendationsfor
non-certified, or classified, personne was apparently usualy done at a June meeting.? A memo
dated July 9, 1991 to the Board, provided in accordance with Board policy requiring the
superintendent to “recommend non-certified personnel for election or reelection by the Board,”
included Mr. Fulks in a group described as noncertified supervisors. On the rehire list for school
year 1992-93, Mr. Fulkswaslisted on the classified employeelist, asoneof agroup of central office
classified supervisors. Hisname appeared again ontherehirelist for classified employeesfor school
year 1993-94.

'Board of Education policy defined non-certified/classified staff members as “personnel whose regular
employment status does not require certification in accordance with rules and regulations of the State Department of
Education.”

2After 1992's Education Improvement Act, these lists must be considered as advisory only, because that Act

gave exclusive authority to hire or not renew employment of personnel, except for tenured or tenure-eligible teachers,
to the superintendent. See Tenn. Code Ann. § 49-2-310(f)(1)(EE).
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However, for the school year 1994-95, Mr. Fulks snamewas listed with certified personnel
recommended for rehire, and at a meeting on April 7, 1994, the Board voted to “approve the
reemployment and termination of certified employees as presented. The list will be part of the
permanent minutes.” However, for the school year 1995-96, Mr. Fulks was included on the
Classified Rehire List, again listed with agroup called “ Central Office Supervisors.”

On July 1, 1997, Defendant Watson was appointed superintendent. Hehad previously been
aprincipal in the school system. As a principal, he had become acquainted with Mr. Fulks and,
during the intervening years, had become dissatisfied with his performance. When he became
superintendent, Mr. Watson decided to replace Mr. Fulks as Property, Plant and Maintenance
Manager. By letter dated July 28,1997, Mr. Fulkswasinformed that “the Superintendent approved
on July 18, 1997, your transfer from your position as Property, Plant & Maintenance Manager to a
position as a Maintenance Worker in the Maintenance Department effective July 15, 1997.”
Although Mr. Fulks still received the same salary, he was removed from any supervisory
responsibilities and was required to turn in his cell phone and truck.

As a result of these changes in his employment situation, Mr. Fulks commenced this
declaratory judgment actionin October, 1997. He sought an order declaring that hewastenured, that
he had been improperly reclassified, and that he was entitled tocompensation for extra hours he had
worked. By letter dated June 10, 1998, Mr. Watson informed Mr. Fulks that he had not been re-
elected for employment for the 1998-99 school year and that hisfinal work day was June 30, 1998.
Mr. Fulks amended his complaint to challenge his termination.

After hearing the evidence, thetrial court dismissed Mr. Fulks's claim that he was entitled
to tenure, finding that he failed to show that he had ever affirmatively been granted tenure. See
Tenn. R. Civ. P. 41.02(2). On the remaining issues, the court determined that the Board had voted
to elect Mr. Fulks as a certified employee in April 1994 and had provided no natice of achangein
that status. As a non-tenured, certified employee, the court found, Mr. Fulks was entitled to be
informed by April 15 that he was not being rehired. The court concluded that because Mr. Fulks
received insufficient notice, he was entitled to employment for another school year and back pay.
However, the court held tha the Superintendent possessed the statutory authority to reassign Mr.
Fulks to the duties of maintenance worker and compensate him at the rate of pay for the position
assigned. It also held that Mr. Fulks was entitled to somelimited compensation for the extratime
heworked. Mr. Fulksappealed. For the reasons set out below, we affirm thetrial court’s decision.

|. Standard of Review

Weturn first to the proper standard of review for theissuespresented in thisappeal . Because
thisisan appeal from adecision madefollowing abenchtrial, thefamiliar standard set forthin Tenn.
R. App. P. 13(d) governs our review. Accordingly, we must review the record de novo under the
presumption that the findings of fact are correct "unless the preponderance of the evidence is
otherwise." Tenn. R. App. P. 13(d). We must also give great weight to such factual findings by the
trial court that rest on determinations of credibility. Randolph v. Randolph, 937 SW.2d 815, 819



(Tenn.1996). No presumption of correctnessattachesto thetrial court's conclusions of law. Tenn.
R. App. P. 13(d); Hansel v. Hansel, 939 SW.2d 110, 111 (Tenn. Ct. App.1996).

Il. Tenure

At the close of plaintiff’s proof, the trial court dismissed plaintiff’s claim based on tenure,
holding that Mr. Fulks did not establish that the Board had affirmatively granted him tenure. We
affirmthetria court’s ruling on thisissue.

Mr. Fulksarguesthat he wastenured because he held ateaching license and, by rehiring him
after his probationary period had expired, the Board effectively granted himtenure. Teacher tenure
isgoverned by Tenn. Code Ann. § 49-5-501 - 515, known asthe Teacher Tenure Act. “[T]hebasic
purpose of the Teacher Tenure Act . . . isto afford ameasure of job security to those educators who
have attained tenure status. The General Assembly recognized that the efficient administration of
the local educational systems of this state requires stability of programs and trained personnel.”
Ryan v. Anderson, 481 SW.2d 371, 374 (Tenn. 1972) (citing Satev. Yoakum, 201 Tenn. 180, 297
S.W.2d 635 (1956)). Tenn. Code Ann. 8 49-5-501(11)(A) (1996) defines“tenure” asthe” statutory
requirements, conditions, relations and provisionsin this part, under which a teacher employed by
a board holds a position as a teacher under the jurisdiction of the board.” A teacher who has been
granted permanent tenure is entitled to certain procedural safeguards, including charges, notice,
hearings, and de novo judicial review before he or she can be dismissed or suspended. Tenn. Code
Ann. 8 49-5-511 - 513.

The prerequigtes for permanent tenure are set forth in Tenn. Code Ann. § 49-5-503(2)
(1996), which provides that permanent tenure applies to any teacher who:

(A) Has a degree from an approved four-year college or to any vocational
teacher who has the equivdent amount of training established and licensed
by the state board of education;

(B) Holdsavalid professional license based on training covering the
subjects or grades taught;

(C) Has compl eted a probationary period of three (3) school years or

not less than twenty-seven (27) months within the last five-year
period, the last year to be employed as aregular teacher; and

(D) Is reemployed by the board for service after the probationary
period.

Teachers do not acquire tenure merely because they satisfy these criteria, however.
Tennessee law dso provides that:

Upon completion of the probationary period, any teacher who is reemployed or
retained in the system is entitled to the tenure status for which such teacher is
qualified by college training and licensing; provided that the superintendent shall



notify the board prior to reelection by the board that the teacher, if reslected, will
attain tenure staus.

Tenn. Code Ann. 8§ 49-5-504(b).

Tenureisnever automatically granted, and compliance with the prerequisites of Tenn. Code
Ann. 8 49-5-503(2) is “merely a condition precedent to eligibility for tenure.” Sandersv. Vinson,
558 S.W.2d 838, 842 (Tenn. 1977) (emphasis in original). “ The conference of tenuria statusis
dependent not only upon ervice but also upon affirmative action by the Board of Education.” 1d.
The Supreme Court has further stated, “Tenn. Code Ann. § 49-5-504(b), which requires notice by
the superintendent, is alimitation on Tenn. Code Ann. § 49-5-503(2) .. .” Reevesv. Etowah City
Sch. Bd. of Educ., 806 S.\W.2d 176, 179 (Tenn. 1991).

Therulein Sanderswasrecently reaffirmed in Bowden v. Memphis Bd. of Educ., 29 SW.3d
462 (Tenn. 2000), a case in which a teacher who satisfied all the criteriain Tenn. Code Ann. §
49-5-503(2), including the reemployment provision, was informed that he would not be rehired. It
was undisputed that the Board of Education was not notified that the teacher would attain tenure
status when he was reemployed. The Court held that without the requisite notification given to the
Board, the teacher did not achieve permanent tenure status under the Teacher Tenure Act when he
was reemployed. Thus, the subsequent decision by the Board not to rehire the teacher was lawful.
Bowden, 29 S.W.3d at 465-66.

Itisclear that, notwithstanding Mr. Fulks sargument to the contrary, Tennesseel aw requires
actual notice to and affirmative action by aboard of education before tenure is conferred. Nothing
intherecord before usshowsthat the superintendent notified the Board that Mr. Fulkswould acquire
tenure if he was rehired after the probationary period or that the Board took any affirmative action
togrant Mr. Fulkstenure.® Thus, evenif Mr. Fulkshad otherwise satisfied the criteriaof Tenn. Code
Ann. § 49-5- 503(2), we agree with the trial court that he was not granted tenure

Mr. Fulks does not assert that the Board affirmatively, with notice, specifically granted him
tenure. Instead, hearguesthat the Board’ srehire of him after hisprobaionary period was effectively
a grant of tenure an argument disapproved in the cases discussed above. He also argues that he
should be deemed to have tenure because certain administrators omitted his name from a list of
employeeséligiblefor tenurethat was presented to the Board of Education. Without question, if Mr.
Fulks were otherwise eligible for tenure, Tenn. Code A nn. § 49-5-504(B)

imposes a mandatory duty on the Superintendent to inform the Board before a
re-election [reemployment] vote that their vote will grant tenure. Reevesv. Etowah

®The record includes arehire list of certified personnd, and a number of names are followed by the word
“tenure,” or by notationsindicating how many years remained before tenure eligibility, reflecting how notice was
generally provided tothe B oard. Ontheone list where Mr.Fulks s name appeared under certified personnel, no notation
followed hisname.



City Board of Education, 806 SW.2d 176 (Tenn. 1991), leaves no room for doubt
that the statute means what it says.

Debordv. Bledsoe County Bd. of Educ., No. 03A01-9801-CH-00009, 1998 WL 453680 at * 3(Tenn.
Ct. App. Aug. 6, 1998) (perm. app. denied Dec. 21, 1998). However, asuperintendent’ sdereliction
of the duty to inform the board of education “cannot negate the [notice] requirement.” Id. Were
thiscourt tointerpret the notification requirement aswaivableif noticeisnot given, thelanguage of
Tenn. Code Ann. 8§ 49-5-504(b) “would, for all practical purposes, be rendered surplusage.”
Bowden, 29 S.W.3d at 466.

Thus, the trial court was correct in deciding that Mr. Fulks had never been granted tenure.
Additi onally, we are not convinced Mr. Fulkswas eligible for tenure. Hisentire employment with
the Rutherford County Board of Education was in a position which did not require a teaching
certificate, and he held no teaching responsibilitiesor supervisory responsibility over teachers. Tenn.
Code Ann. 8 49-2-301(f)(1)(FF) provides, “All persons who are employed in aposition for which
no teaching licenseis required shall be hired on a year-to-year contract. The superintendent shall
provide a person who is employed in such a position fifteen (15) days noticeof non-renewal of the
contract before the end of the contract period.” This language indicates that persons in such
positions do not get tenured in those positions because their employment remains on a year-to-year
basis.

Mr. Fulks maintains hewas a teacher as that term is defined in Tenn. Code Ann. § 49-5-
501(10), whichincludes*teachers, supervisors, principals, superintendentsand all other certificated
personnel employed by anylocal board of education, for servicein public, elementary and secondary
schoolsin Tennessee . . .” Whether or not he falls within that definition because he obtained a
teaching certificate, such certification was not a requirement of the position he held, and
conseguently his employment is governed by Tenn. CodeAnn. § 49-2-301(f)(1)(FF). State statute
requires that persons employed in the following positions hold licenses of qualification:
superintendent (or director of schools), Tenn. Code Ann. § 49-2-301; school principals, Tenn. Code
Ann. § 49-2-303; teaching supervisors (for the supervision of teaching), Tenn. Code Ann. § 49-2-
304, and teachers, Tenn. Code Ann. 8 49-5-403.

Additi onally, whether or not Mr. Fulks can be considered a teacher under the definitional
section of the Act, there are other prerequisitesfor tenureeligibility, aslisted above. We havefound
no cases directly addressing the issue of whether persons who hold teaching certificates but do not
work inaposition which requiressuchlicensureare eligiblefor tenure. However, wethink holdings
on similar issues provide some guidance. InLyonsv. Rasar, 872 S.\W.2d 895, 895-97 (Tenn. 1994)
the Tennessee Supreme Court determined that a food supervisor was not a “teacher” for purposes
of attaining tenure. The plaintiff inthat case held aschool service personnel certificateissuedby the
Tennessee Department of Education as a Food Service Supervisor. Id. at 896. She maintained,
therefore, that she was a certified supervisor within the statutory definition of “teacher.” 1d.



In determining tha petitioner didnot qualify asa“teacher” eligiblefor tenure under the Act,
the Court found that statutory definition includes only those certificated personnel possessing a
professional Tennessee teacher’slicense. Id. at 897. In reaching that conclusion, the Court found
that one of the statutory prerequisitesto attaining permanent tenure was that a teacher hold “avalid
professional license based on training covering thesubjectsor gradesheisteaching.” Id. (emphasis
in original). The Court also found that the specific personnel positions listed in the definition -
“teachers, supervisors, principals, superintendents’ - are required by law to possess a vdid
Tennessee teacher’ s professional license. 1d.

Although the Court’ s ultimate holding in Lyons was that only those persons holding valid
teaching certificates were eligible for teacher tenure, we do not interpret that holding to mean the
converseistrue: that having such acertificate automatically makes aperson tenureeligible when his
or her only employment by the school system has been in a position that does not require
certification asateacher. To so find would require usto ignore the prerequisites of certificationin
the subjects taught or that the probationary period include one-year as a regular teacher. Tenn.
Code Ann. § 49-5-503(2).

In addition, the Teacher Tenure Act also provides that “Administrative and supervisory
personnel shall have tenure as teachers and not necessarily tenure in the specific type of position in
whichthey may beemployed.” Tenn. CodeAnn. §49-5-501(11)(A). The Tennessee Supreme Court
hasinterpreted thisprovision asgiving aperson who was atenured teacher and was al so acoach two
setsof rightsunder the Act: “ (1) hisposition asateacher is protected by tenure, assuming that he has
acquired tenure status, and (2) his position as a coach is protected by whatever contract he haswith
the board to perform coaching duties, but not by tenure.” White v. Banks, 614 SW.2d 331, 334
(Tenn.1981). Since Mr. Fulks sonly employment wasin aposition whichwasnot subject to tenure,
hisonly “rights’” would be those attached to that administrative position, whatever those might be.
Thus, wethink it questionablethat Mr. Fulks was even eligiblefor tenure under the Teacher Tenure
Act.

[11. Non-Renewd of Employment

Thetria court’s conclusion, affirmed herein, that Mr. Fulks was not tenured resultsin the
conclusion that he was not entitled to the protections from discharge or suspensiongiven to tenured
employees. Hewas only entitled to those protections provided by statute or Board policy regarding
non-tenured employees.* Theprimaryissueinvolveshisright tore-employment absent timely notice
of non-renewal.

There-employment rights due Mr. Fulks are determined, in thefirst instance, by whether he
was a certified or classified employee. State statute does not make a distinction on the basis of
whether a person holds alicense or certificate. Instead, it providesthat personswho are employed

“The record does not include a contract between Mr. Fulks and the Board, and he does not assert that such a
contract existed or that he had any contractual rights separate from those granted by statute or policy.
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in aposition for which no teaching license is required shall be hired on ayea-to-year contract and
areentitled to fifteen days’ notice of nonrenewal before the expiration of the current contract. Tenn.
CodeAnn. § 49-2-301(f)(1)(FF). Rutherford County Board of Education policy, however, provides
that non-tenured, certified employees who are not to be re-employed for the next year must be
notified by April 15.

Mr. Fulks was hired as the Property Plant and Maintenance Manager for the school system
in January of 1991 and remained in that position until the employment action he now complains of.
It isundisputed that the position he held did not require ateaching license or certificate. The Board
maintainsthe position wasaclassified position and that Mr. Fulkswasaclassifiedemployee. It also
asserts that the fact that Mr. Fulks reinstated his teaching license did not alter his status as a
classified employee or the status of his position as a classified, non-certificated position. It further
maintains he was employed on a year-to-year basis and his employment for 1997-98 was as a non-
certified/classified employee’

Mr. Fulks contends that the school superintendent who hired him intended that he be a
certified employee and sent written direction to appropriate staff to so list Mr. Fulks after he had his
teaching license reinstated, retroactiveto July 1992. Thelist for re-hire submitted to the Board for
the 1992-93 school year listed Mr. Fuksasaclassified employee. However, Mr. Fulkswasincluded
ontherehirelist of certified personnel presented tothe Board in April of 1994 and was approved for
rehire for the next school year. In April 1995 when the rehire list was presented to the Board, Mr.
Fulkswas listed as classified. Thereislittle explanation about the change in Mr. Fulks'slisting.

The tria court found that Mr. Fulks was a “non-tenured certified employee” because the
Board of Education had voted to “elect Mr. Fulks as a certified employeein its minutes of April
1994.” The court found that Mr. Fulks was never notified of any change of status from certified to

5 The Board assertsin its brief that “for the 1997/98 school year, the school year at issue and in which Plaintiff
wastransferred, Plaintiff was re-employed as a non-certified/classified employee.” We do not find are-hirelist for the
1997-98 school year in the record. However, the record includes Board minutesfrom its meeting on August 21, 1997,
with an attachment titled “Classified Personnel A ction” July 16, 1997-July 25, 1997. That list includes the following
entry:

Request for Transfer

Mitchell Fulks PRESENT: Central Office, Plant
(Approved 7/18/97) Maintenance & Property Manager

PROPOSED: Maintenance Department,
Maintenance Worker

Effective July 15,1997
Superintendent’ s Request



classified after the 1994 meeting and that such action could not be taken unilaterally. From the
bench, the court stated:

Thefirst thing I'm going to find is that the School Baard in 1994 passed aresolution
that nobody knows how Mr. Fulks' name got on, but it says that heis a certified
employee. That isof April, 1994. | think it’s because of the efforts of Mr. Carlton.
| don’t know that for sure, but it looks that way to me. . . . [A]s of April, 1994, he
was a certified employee, non-tenured certified employee.

The court found that Mr. Fulks, as a non-tenured certified employee, was entitled under
statuteand under policy of the Board to notification of non-rehiring on or before April 15 of agiven
year for the upcoming school year.® Therefore, the court concluded that the Board had failed to give
Mr. Fulks notice he would not be rehired for the 1998-99 school year, since notice of renewal had
been sent in June of 1998. Theresult wasthat Mr. Fulkswas entitled to another year of employment
through June 30, 1999.

The trial court obviously relied on the Board’'s own policies governing “non-tenured
certified” employeesand implicitly held that the Board could grant moreliberal notice requirements
than statelaw required. We agree and notethat, by statute, all adtionsof a superintendent or director
of schools are required to be consistent with existing board policy. Tenn. Code Ann. § 49-2-
301(f)(1)(HH).

Thereismeritinthe Board' sposition that the actual holding of ateacher certificate does not
takeoneout of thedefinition of classified employeeas*” personnel whose regular employment status
does not require certification.” However, the then-superintendent and the Board took affirmative
action to place Mr. Fulksin the category of certified personnel. Thetrial court deermined that this
decision had certainconsequences regarding notice of non-renewal of employment under theBoard's
own policies. Wedo not disagree, but that conclusion does not affect Mr. Fulks' s status astenured
or tenure-eligible under state law.

The Board does not actually appeal thetrial court’s dedsion that Mr. Fulkswas entitled to
another year of employment, but does vehemently argue, however, that Mr. Fulks was a classified,
not certified, employee. The Board argues against Mr. Fulks s contention that he was a certified
employeebecauseits construesthat contention as part of Mr. Fulks' stenure argument. We perceive
the distinction between certified and classified personnel to be outcome significant only to theissue
of the amount of notice required for nonrenewal. Because the Board hasfailed to raise the issue of
the extra year of employment, the trial court’ sruling stands. In any event, the evidence does not
preponderate against the trial court’ s finding that Mr. Fulks was a non-tenured certified employee

Mr. Fulks al so maintains that whenMr. Watson assumed the superintendent’ sposition he wanted to terminate
Mr. Fulks s employment but was informed that the time to notify Mr. Fulks of non-renewal of the contract for the
upcoming year had passed. Mr. Watson’s testimony is consistent with the basics of this argument. However, we find
it of little import to the issue before us since Mr. Watson did not take over until July 1, when it would have been too late
to notify either a certified or classified employee of nonrenewal.
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whose re-employment was governed by the Board’ s policy specifically covering such employees.

Inruling on thisissue, thetrial court directed that Mr. Fulks receive back pay from June 30,
1998 until he was placed back at work “calculated at the rate for a maintenance worker for the
Rutherford County Board of Education. Inthealternative, theCounty can elect to pay himthesalary
he would have earned from June 30, 1998 to June 30, 1999 without putting him back to work.” Mr.
Fulks objectsto thetrial court’sdecision that his pay would be set asa maintenance worker instead
of the rate of pay for his managerial pogtion. That issue, dong with Mr. Fulks's challenge to his
transfer in July 1997, must be resolved in the context of the law regarding transfers of school board
employees.

V. Transfer

The record reflects that from July 1997, when Mr. Watson first removed Mr. Fulks's
managerial responsibilities and transferred him to a position as maintenance worker, until the
attempted notice of non-renewal of hisemployment effective June 30, 1998, Mr. Fulkswas paid the
same salary he had made as Property, Plant and Maintenance Manager. However, his duties were
drastically changed. Mr. Fulks argues this transfer, which he calls a demotion, was invalid.

With regard to thisissue, the trial court found:

the Superintendent of Schools, under statutory authority, had authoritytoreassignthe
Paintiff’s function and assign him to duties of a maintenance worker. . . . Pursuant
to Exhibit 15 [the letter notifying Mr. Fulks], superintendent Hulon Watson had the
authority to transfer Mr. Fulks as a maintenance worker position effective July 15,
1997.

Mr. Fulks argues that this ruling was in error regarding both the change in duties and the
reduction in salary for the 1998-99 school year.

Tennessee Code Annotated § 49-2-301(f)(1)(EE) expressly authorizes superintendents “to
employ, transfer, suspend, non-renew and dismiss all personnel, licensed or otherwise, except as
provided in § 49-2-203(a)(1) and in chapter 5, part 5 of thistitle.” This provision was added to the
statutory list of powers and duties of the superintendent as part of the Education Improvement Act
of 1992.

Thefirst referenced exception refersto thestatute which givesthe Board the duty to electand
contract with, upon the recommendation of the superintendent, tenured or tenure-eligble teachers.
Because that statute deals with hiring, it is not relevant herein. The second exception is to the
Teacher Tenure Act, Tenn. Code Ann. 88 49-5-501 et seq. Thetransfer provision of the Actisfound
in Tenn. Code Ann. § 49-5-510 which, at the time of Mr. Fulks' s transfer read:

The superintendent, when necessary to the efficient operation of the school system,

10



may transfer ateacher from onelocation to another within theschool system, or from
one type of work to another for which the teacher is qualified and licensed.

The Act defines a transfer as “removal from one (1) position to another position under the
jurisdiction of the same board.” Tenn. Code Ann. § 49-5-501(12).

Mr. Fulks maintains his transfer is subject to review under the Tenure Act’s transfer
provision and caselaw interpreting it. He basesthisargument on his contention that heisatenured
teacher and/or that heisa“teacher” as defined in the Act. We have already decided that Mr. Fulks
was not tenured. We havefound no authority, and neither party has cited any, deding with whether
the transfer of an employeewho isa*“teacher” as defined in the Act but is not tenured is governed
by Tenn. Code Ann. § 49-5-510."

Smilarly, there are no cases interpreting the effect of the 1992 amendment regarding
transfers and its relationship to the Teacher Tenure Act. However, we must read the transfer
amendment in conjunction with the other provisions of the Education Improvement Act. In
particular, the transfer section was part of Section 13 of 1992 Tenn. Pub. Act, ch. 535, which added
to the list of duties to be assigned to the superintendent and provided:

Tennessee Code Annotated, Section 49-2-301, subsection (f), isamended by adding
thereto the following new subdivisions:

D Employ, transfer, suspend, non-renew and dismiss al
personnel within the approved budget, except as provided in
Section 49-2-203(a)(1) and in Part 5 of Chapter 5 of thistitle.

(2 All persons who are employed in a position for which no
teaching license is required shall be hired on a year-to-year
contract. The superintendent shall provide a personwho is
employed in such aposition fifteen (15) days notice of non-
renewal of the contract before the end of the contract period.

©)] The superintendent may dismiss any employee unde his
jurisdiction for incompetence, inefficiency, insubordination,
improper conduct or neglect of duty, provided that no one

"In McKenna v. Sumner County Bd. of Educ., 574 S.W.2d 527 (T enn. 1978), the Supreme Court determined
the proper s¢andard for judicid review of transfers under the Teacher Tenure Act. The Court used the term “tenured
employee” in some instances and simply “employee” in others. McKenna, 574 S.W.2d 533-34. The employee at issue
in McKenna was tenured, ashave been the employees whose transfers have b een examined under the Act in other cases.
Pullum v. Smallridge, 652 S.W .2d 338 (Tenn. 1983); White v. Banks, 614 S.W.2d at 334; Mitchell v. Garrett, 510
S.W.2d 894, 898 (Tenn. 1974); Pembertonv. Wilson, 481 S.W.2d 760,770 (Tenn. 1972); Galyonv. Collins, No. 03A01-
9711-CH-00513, 1998 W L 331300 (Tenn. Ct. App. June 24, 1998)(perm. app. denied Nov. 2, 1998). We have found
no cases involving challenges to transfers of untenured employees under the T eacher T enure Act.

11



shall be dismissed without first having been giveninwriting,
due notice of the charge or charges and an opportunity for
defense.

4 All actions of the superintendents or their designees shall be
consistent with the existing board policies, rules, contracts
and regulations.

Reading al parts of this provision together, we interpret the legislature' slimitation to one
year of employment, requiring yearly renewal, for personsin positionsfor whichno teaching license
is required as a clear indication of its intent that such persons not be eligible for tenure. That
interpretation is consistent with the Tenure Act’s transfer provision that a superintendent may
transfer ateacher “from onetype of work to anotherfor which theteacher isqualifiedand licensed.”
(emphasisadded). Thislanguage presumesthat the teacherwas qualified and licensed for hisor her
original position, which means a position for which alicense is required.

Itiswell-settled tha the guiding principl e of statutory constructionisto ascertainand
giveeffect tothelegidativeintent without unduly restricting or expanding astatute’ s
coverage beyond its intended scope. Sate v. Siger, 846 S.W.2d 262, 263 (Tenn.
1993). In seeking to ascertain legidativeintent, we must look to the entire statutein
order to avoid any forced or subtle construction of the pertinent language. McClain
v. Henry |. Segel Co., 834 S.W.2d 295 (Tenn. 1992). Accordingly, statutes‘in pari
materia’ - - those relating to the same subject or having acommon purpose - - areto
be construed together, and the construction of one such statute, if doubtful, may be
aided by considering the words and legidlative intent indicated by the language of
another statute. Belle-Aire Village, Inc. v. Ghorley, 574 SW.2d 723, 725 (Tenn.
1978); pence v. Miles Laboratories, Inc., 810 F. Supp. 952 (E.D. Tenn. 1992).

Lyonsv. Rasar, 872 SW.2d at 897.
Therefore, we conclude that the Teacher Tenure Act exception to Tenn. Code Ann. § 49-2-

301(f)(1)(EE) does not apply to employees whose only employment in aschool systemhas beenin
aposition for which no licenseisrequired.®  Mr. Fulks'stransfer is subject only to the very broad

8The Tenure Act’ sprovision authorizes superintendents to transfer even tenured teachers so long as the transfer

isnot arbitrary and capriciousor actuated by political or other improper motives. Pullum, 652 S.W .2d at 340; McKenna,
574 S\W.2d at 527; Mitchell, 510 S.W .2d at 898 ; Galyon, 1998 W L 331300. Thus, even if Mr. Fulks were entitled to
the protections afforded tenured teac hers, he would berequired to show that the transfer wasarbitrary, capricious, or due
to improper motives. Further, “[W] e must presume that the actions of a board or superintendent are not arbitrary or
capricious, but arereasonableand fair unlessthereisclear evidenceto thecontrary.” Mitchell, 510 S.W.2d at 898 (citing
Blair v. Mayo, 224 Tenn. 108,450 S.W.2d 582 (1970)). Mr. Fulks has produced no such evidence. While Mr. Watson
testified that hehad plannedto replace Mr. Fulksif he were ever appointed superintendent, that intention was based upon
Mr. Watson’s dissatisfaction with Mr. Fulks’s performance. The superintendent testified that he had problems with Mr.
Fulks on two or three occasions, at |east one of which raised questions about Mr. Fulks's financial dealingswith school
(continued...)
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discretion given to the superintendent to transfer employees.® Mr. Fulks has failed to identify any
other limitation on the superintendent’ sdiscretion. Itisclear that, with the proper amount of notice,
the superintendent could have chosen not to renew Mr. Fulk’s employment for any reason not
otherwise prohibited by law," and we find no basis for establishing a more stringent restriction on
the superintendent’sauthority totransfer. Accordingly, weaffirmthetrial court’ sdetermination that
the superintendent had authority to reassign maintenance worker dutiesto Mr. Fulks.

Although Mr. Fulks characterizes the employment actions taken (including being relieved
of supervisory responsibilities, even though retaining supervisory pay, and the separate reduction of
hissalary as ordered by the court for the additional year of employment) asa“demotion,” that word
does not appear in any of the relevant statutes. The Supreme Court, recognizing that omission, has
determined that “demotions’ of tenured teachers must be analyzed as either a termination or a
suspension.

McKenna involved a transfer of position from a full-time principal of a large
elementary school to that of principal and teacher at asmaller elementary school and
areductioninannual salary of $2,145, which the principal alleged wasa“ demotion.”
One of the central issues was whether the shift constituted a “dismissal and
suspension,” 8 49-1412, or a “transfer,” § 49-1411. This Court found that only a
“transfer had occurred, and held that the statutes and case law restrict tenureto the
position of teacher and do not extend to any particular job assignment and that
T.C.A. §849-1411 was separate and distinct from the statutes governing dismissal
and suspension.

Pullumv. Smallridge, 652 S.W.2d 338, 340 (Tenn. 1983).

Eventenured employeesmay betransferred to apositionwithlessresponsibility and at lower
pay. Pullumv. Smallridge, 652 S.W.2d at 340-41 (transfer from principal to teacher at reduced
saary); Whitev. Banks, 614 S.W.2d 331 (transfer from teacher and coach to only teacher, with loss
of coaching supplemental pay); Galyon v. Collins, 1998 WL 331300 at *4-8 (transfer from

§(...continued)
systemproperty. Inaddition, whileanumber of administratorsin the school systemwere satisfied withMr. Fulks’ swork,
his handling of thejob was notwithoutcontroversy. Mr. Fulksreceived an officid letter of reprimand fromDr. Ragsdale
in October of 1996 for his handling of inmate labor over a period of years, including representations he had made to the
body in charge of inmates and his failure to comply with a directive not to use inmate labor around students.

°An employee whose position does not require alicense has someemployment protections. For example, such
an employee may be dismissed during hisone-year term of employment only after notice of chargesand a hearing and
is entitled to board and judicial review of suchaction. Tenn. Code Ann. § 49-2-301(f)(1)(GG). However, a decision
not to renew employment or a decision to transfer an employee to another position does not invoke such procedural
protections.

For example, employment actions taken because of illegal discriminatory motive are prohibited. No claim
of such motivation has been made in this case.
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administrative position as attendance supervisor and budget director to teaching position at lower
salary). “ The fact that such transfer was to alower-paying teacher position from an administrative
position would only have bearing on the question of abuse of discretion.” McKenna, 574 S\W.2d at
531. Thus, intheteacher tenurecontext, “ demotions’ have been analyzed astransfers Becausewe
have affirmed the transfer to maintenance worker duties, we affirm thetrial court’s conclusion that
Mr. Fulks's salary for the additional year of employment could be commensurate with that of the
position he was transferred into.

V. “Comp Time”

Mr. Fulks also claimed entitlement to compensation for hours he worked in excess of forty
hours per week. The policy regarding compensatory time in effect during some of Mr. Fulks's
employment allowed empl oyeesto take timeoff from work at least equal to the amount of timethey
worked in excess of their usual work week. That policy was adopted and/or followed by aformer
superintendent, Mr. Carlton. After Dr. Ragsdale succeeded Mr. Carlton as superintendent in July
or August of 1994, he abolished “comp time” for salaried personnel. Mr. Fulks' sclaimsto payment
for accrued but unused compensatory time relate to time periods both before and after July 1994.
The trial court’s resolution of these issues was based, in large part, on the reasonableness of Mr.
Fulks's expectation that hewould receive dther pay or time off for the extra hours he claimed he
worked in view of the policy in effect at the time. In thisregard, thetrial court found:

Regarding comp time, Mr. Fulks and others agreed that former superintendent, Elam
Carlton, allowed employees to compile such a benefit. Mr. Fulks admitted
superintendents since then did not continue this practice.. . .

Thus, for the time after July 1994, the trial court found there was no policy which would
allow Mr. Fulks to claim or accrue either time off or additional compensation for time worked in
excess of hisregular work week. The evidence does not preponderate against that finding.

Nonetheless, Mr. Fulks maintains heisentitled to compensatory pay for extratimespent on
two projects after Mr. Carlton left office, arenovation project at John Coleman School and repairs
of tornado damage at Smyrna Middle School. Mr. Fulks asserted that the school system agreed to
pay overtime or provide “comp time,” whichever he wanted. He stated that to timely complete the
renovation he accrued 112 hours of overtime in alittle over amonth. Mr. Fulks also testified that
he worked many extra hours repairing the tornado damageat Smyrna Middle School. He claimed
that the school finance officer told him to keep up with the extra time and he would “ probably get
paid for that, due to the fact that it was an insurance job.”

The financial officer denied that he ever told Mr. Fulks that he would receive “comp time’
for renovating John Coleman School. Hetestified that Mr. Fulksasked about receiving “comp time”
in a discussion about repairing the tornado damage at Smyrna Middle School and heresponded:

... I said, well, I don’t know whether you will or not. | said, I'll take it up with the
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Superintendent, but | can’t promiseit. . . | turned around and asked him [whether he
wanted “comp time” or overtime] becauseif he wanted comp time, he had to declare
it on the front. So | said, if you get it, do you want comp time or do you want
overtimepay? And hesaidit realy didn’t matter tohim, aslong asit was one or the
other.

Mr. Fulks also testified about this conversation, stating that the financial officer

told me to keep up with the time, which | did document, on not only myself but all
the maintenance employees, and that time was tumed in . . . And he sad | would
probably get paid for that, due to the fact that it was an insurancejob.

Mr. Fulks further testified about a conversation with the financial officer regarding the
renovations at John Coleman School:

... | said, it will take alot of overtime. And he said, that’s okay, we'll payit. And
| said, yeah, but Dr. Ragsdale has said that we don’t need comp time, overtime. He
said, which one do you want? And | said, it doesn’t matter, whichever one you can
work out. And so, hetold me- - | can’t say he sad yes, | will pay you. | can’'t say
that. Hejust said, which one do youwant? And| said, it doesn’t matter, whichever
oneyou canwork with. And| finished thejob and worked 112 hoursin that lessthan
30 days.

The trial court found that although Mr. Fulks stated he “discussed alternatives with Mr.
Shirley [thefinancial officer]. .. They made no agreement.” Onthisbasis, thetrial court denied Mr.
Fulks's request for additional compensation for these two projects. The evidence does not
preponderate against the trid court’s finding that Mr. Fulks and the financial officer “made no
agreement” about extrapay or “ comptime” for makingthe above mentioned repairsand renovations.
Consequently, therecord supportsthetrial court’ sdecisionnot to award compensation for thiswork
which was completed after the school system ceased its pdicy of providing “comp time.” It is
undisputed that Mr. Fulkswas a salaried employee. Testimony in the record indicates that salaried
employees were not entitled to “comp time.” Accordingly, we affirm the trial court’s denial of
“comp time” for the work on Smyma Middle School and John Coleman School.

Mr. Fulks sother claim for additional compensation restson hoursof “comptime” heasserts
he accumulated prior to Mr. Carlton’ sleaving office as superintendent and accrued during the time
the“comp time” policy wasin effect. Because of the testimony regardingMr. Carlton’ spolicy, the
court awarded Mr. Fulks some of the time he claimed. On appeal, Mr. Fulks disputesthe amount.

Thetrial court found:

Regarding comp time, Mr. Fulksand others agreed that former superintendent, Elam
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Carlton, allowed employeesto compile such abenefit. . . . Because of this, and based
on Exhibit 20 that Mr. Fulks maintained, he is to receive comp time for January
through April 1994 only. This amount, after deducting credits refleced on Exhibit
20, showsabalance of ninety-one (91) hours. Intheevent Mr. Fulksreturnstowork,
he will be allowedto take thistime off and be pad for it. Inthe event Mr. Fulksis
not put back towork, but recel ves ayear’ ssaary, hewill receive no additional funds
for comp time.

Mr. Fulks argues that the trial court erred in finding that he was only entitled to ninety-one
(91) hoursof “comptime.” Hemaintainsthat during the time in question, he accrued 1009 hours,
and relies on the aforementioned Exhibit 20.

At the close of thetrial, thetrial court originally ruledthat Mr. Fulks was entitled to all the
compensatory time he claimed, which was 1009 hours. Later, however, the trial court notified
counsel that it intended to modify its earlier rulingto limit Mr. Fulks' s accumulated comp time to
theamounts shown on Exhihit 20 as earned between January and April 1994. After other filingsand
amotion to clarify, the trial court entered its final order which decided the issue as set out above.
The record does not include a transcript of a hearing on the motion to clarify™ or otherwise reveal
thereason for thetrial court’s change; however, we surmise that the decision is based upon the lack
of evidence in the record for time accumulated prior to 1994.

Asproof of his“comptime,” Mr. Fulks offered Exhibit 20, three documentsentitled “ Daily
AttendanceRecord,” which consisted of agrid listing themonthsvertically and thedayshorizontal ly
acrossthetop. Thethree such documentswere separately dated 1994, 1995, and1996. They include
numbers, reflecting hours, penciled into the grid, most of which were either preceded by a“+’ or
enclosed in brackets. Because the court determined that compensatory time accrual was not
available after July of 1994, none of the documentation after that date is relevant to calculation of
thetimeactually accrued by Mr. Fulks. The* Daily Attendance Record” for 1994 does not reflect the
earning of “comp time” after April of 1994, but appears to reflect use of such time. This fact
explainsthetrial court’s use of the months January through April.

“The court’s final order states:

Following the hearing of the case and announcement of the Court’s ruling from the bench, the Court
reconsidered certain aspectsof itsearlier ruling and sent a letter to counsel dated Augug 21, 1998,
which is adopted herein by reference, and by which the Court made certain amendmentsto its earlier
ruling. Plaintiff’s counsel fileda Motion to Clarify in response to the amendments made by the | etter
of August 21, 1998. The Court heard the M otion to Clarify and Defendant’s response thereto on
September 27, 1998. In argument of its Motion to Clarify, Plaintiff sought to change certain points
of the Court’s amendments. The Court declined Plaintiff’srequest to modify its amendments, and
maintained its amendments to its earlier ruling asfollows. . .

Thus, the order mentions a hearing on the motion to clarify. We note that the Board filed a Corrected

Designation of Additional Parts of the Record which includesan entry titled “ Transcript of post-trial hearing.” However,
the clerk’s certificate of appellate record does not list any such transcript as included in the record on appeal.
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Mr. Fulks argues that he is entitled to compensatory time he had accrued prior to 1994 and
that the 91 hours cal culated by the court must be added to that accumul ated total. He assertsthat the
correct figure for theamount accumulated prior to January 1994 isfound in a notation on the Daily
Attendance Log for 1994. Unfortunately for this argument, that explanation was made for the first
timein hisattorney’ sletter to thetrial court after receipt of the court’ s proposed modification of its
order. Thereisno such explanationinthe evidenceintherecord. Theonly testimony in the record
regarding Exhibit 20 isthat it depicted overtime Mr. Fulks started accumul ating under Mr. Carlton;
that hiscomp timewas recorded “hour for hour;” and that Exhibit 20 wasadaily log. Mr. Fulksdid
not explain at trial what any of the notations meant or how he arrived at hisfigure of over 1000 hours
of accumulated comp time. Therefore, based on the evidence at the trial, we conclude that the
evidence does not preponderate against the trial court’ sfinding; Mr. Fulks provided testimony and
documentary evidence to support only ninety-one hours of compensatorytime.® Asthe claimant,
he had the burden of proof asto the amount of time due him. Elrod v. J.C. Penny Lifelns. Co., No.
M1999-02195-COA-R3-CV, 2000 WL 798651 at *4 (Tenn. Ct. App. Jun. 22, 2000) (no Tenn. R.
App. P. 11 application filed); Hogan v. CoyneInt’| Enterprises Corp., 996 S.W.2d 195, 206 (Tenn.
Ct. App. 1998); Winford v. Hawissee Apartment Complex, 812 SW.2d 293, 296 (Tenn. Ct. App.
1991).

V1. Conclusion

Accordingly, weaffirm the trial court’ s determinations that Mr. Fulks did not have tenure,
that his transfer to another position was authorized, that he was not eligible for “comp time” for
renovating John Coleman School or repairing SmyrnaMiddle School, and that he is entitled to an
additional year of employment through June 30, 1999, that his compensation for that additional year
can be based on the salary for the maintenance positioninto which he wastransferred, and that Mr.
Fulks was entitled to compensation for 91 hours of “comp time” at the rate of pay in effed at the
time he accrued that time. Costs are taxed to the Appellant, Mr. Fulks, for which execution may
issueif necessary.

PATRICIA J. COTTRELL, JUDGE

120n appeal, the Board asserts that the trial court correctly limited Mr. Fulks’ saccrued comp time to the hours
earned during the time period from January through April of 1994. The Board does not dispute Mr. Fulks's entitlement
to that amount of comp time, apparently acknowledging that the former superintendent allowed salaried employees to
earn and take compensatory time off when they worked more than forty hours per week. The Board assertsthat in view
of the record the trial court acted within itsdiscretion in determining the amount of compensatory time for which Mr.
Fulks was due compensation.
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