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This appeal arises from the purchase of part of the Appellees property by the Appellant. The
Appellees filed a complaint against the Appellant in the Circuit Court of Maury County, allegng
trespass, material misrepresentation of fact or mutual mistake of fact, inverse condemnation, and
unauthorized use of property. The Appellant filed a motion to dismiss. Thetrial court granted the
motion on all counts but the inverse condemnation claim. Following a jury trial on the inverse
condemnation claim, the jury found in favor of the Appelleesin the amount of $12,000.00. The
Appelleesfiled amotion for attorney’ s feeswith thetrial court, seeking $29,116.29. Thetrial court
awarded the full amount of attorney’ s fees requested.

The Appellant appeals the award of attorney’s fees by the Circuit Court of Maury County.
For the reasons stated herein, we remand this case for further findings of fact.
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Remanded
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OPINION
|. Factsand Procedural History
The Appellees, Billy Crowe and Bonnie Potts (“Mr. Crowe” and “Ms. Potts’), own a

franchise of Century 21 Realty, which islocated on the comer of the intersection of U.S. Highway
31 and 8" Avenue in Maury County, Tennessee.  On or about September 16, 1992, the State of



Tennessee Department of Transportation, on behalf of the Appellant, Maury County, initiated
negotiations with Mr. Crowe and Ms. Potts for the acquisition of a portion of their property and
construction easementsfor a state project reconfiguring the intersection of U.S. Highway 31, Theta
Pike, and 8" Avenue. Mr. Crowe and Ms. Potts claim that the negotiators for the State of Tennessee
told them that aconcretewall would run along the edge of 8" Avenue which woud be approximately
six inches higher than the then-existing wall.  Mr. Crowe and Ms. Potts aso claim that the
negotiatorstold them that their driveway would haveto be moved from its entrance onto 8" Avenue
to a new entranceon U.S. Highway 31; however, an gpening in the medan in front of their new
driveway would allow full ingress and egress to and from their business from any direction.

Mr. Crowe and Ms. Potts agreed to sell three portions of their property for the total sum of
$11,150.00. On February 2, 1994, Mr. Crowe and Ms. Potts executed awarranty deed to the City
of Columbia. Mr. Croweand Ms. Pottsallegethat they realized upon commencement of the project
that the negotiatorsfor the State of Tennessee had made material misrepresentations to them. Mr.
Crowe and Ms. Potts claim tha the new concree wall along the edge of 8" Avenue was
approximately five and one-half feet taller than the old wall, which obstructed their building, cut of f
ingress and egress from 8" Avenue to their building, and changed the street address of Century 21
Realty. Mr. Crowe and Ms. Potts also contend that no cut in the median in front of their new
driveway was provided, which severely affected ingress and egress to their property.

On September 26, 1994, Mr. Crowe and Ms. Pottsfiled a complaint against Maury Cournty
and the City of Columbia in the Circuit Court of Maury County, aleging trespass, material
mi srepresentation of fact or mutual mistake of fact, inverse condemnation pursuant to section 29-16-
123 of the Tennessee Code, and unauthorized use of property. Maury County and the City of
Columbiafileditsanswer onMay 31, 1995. Maury County and the City of Columbiamade an offer
of settlement to Mr. Crowe and Ms. Potts in the amount of $33,450.00. On February 6, 1998, Mr.
Crowe and Ms. Potts rejected this offer but counter-offered in the amount of $63,000.00. Maury
County and the City of Columbia rejected the counter-offer. On July 6, 1998, Maury County and
the City of Columbia filed a motion for summary judgment. There is no order in the record
reflecting thetrial court’ sruling on the motion for summary judgment. On August 18, 1999, Maury
County and the City of Columbiafiled amotionto dismiss. Thetrial court granted the motion on
all countsbut theinverse condemnation claim. Thetrial court also orderedthat the City of Columbia
be dismissed without prejudice on avoluntary non-suit.

Theinverse condemnation claim wastried on September 1 and 2, 1999, beforeajury. The
jury returned averdict in favor of Mr. Crowe and Ms. Pottsfor $12,000.00 as just compensation for
damages suffered by them to their remaining property as aresult of the taking by Maury County.
Mr. Crowe and Ms. Patts' attorney filed a motion for additur pursuant to section 20-10-101 of the
Tennessee Code and a motion for attorney’ s fees pursuant to section 29-16-123 of the Tennessee
Code and/or Rule 54.04 of the Tennessee Rules of Civil Procedure. Mr. Crowe and Ms. Potts
attorney, Thomas Peebles (“Mr. Peebles’), submitted an affidavit stating that the total fees and
expenses charged to or paid by hisclients were $29,116.29. Thetria court heard the motions on
November 19, 1999. On November 29, 1999, the trial court entered an order denying the motion
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for additur and awarding attorney’ s fees, costs, and expenses in the amount of $29,116.29. This
appeal followed.

II. Law and Analysis

The soleissue presented for our review is whether thetrial court’s award of attorney’ s fees
in the amount of $29,116.29 was a reasonable attorney’ s fee pursuant to section 29-16-123 of the
Tennessee Code. Section 29-16-123(b) states that

the court rendering ajudgment for the plaintiff in a proceeding
brought under subsection (&) of this section, . . . shall determine
and award or allow to such plaintiff, asa part of suchjudgment
or settlement such sum aswill in the opinion of the court, . . .
reimburse such plaintiff for his reasonable costs, dsbursements
and expenses, including reasonable attorney, appraisal, and
engineering fees, actual ly incurred because of such proceeding.

TENN. CoDE ANN. 8 29-16-123(b) (2000).

Clearly, section 29-16-123(b) requires as acondition precedent to an award of attorney’ s fees that
the plaintiff be successful in obtaining a judgment under the provisions of section 29-16-123(a),
which encompass a claim for inverse condemnation. In the case at bar, Mr. Crowe and Ms. Potts
were successful in obtaining a judgment under section 29-16-123(a). Thus, they were entitled to
recover reasonable attorney s feesincurred as aresult of theinverse condemnation claim.

Mr. Crowe and Ms. Potts requested and were awarded attorney’s fees in the amount of
$29,116.29. Their attorney, Mr. Peebles, submitted an affidavit to thetrial court stating that thetotal
feesand expensescharged to or paid by Mr. Croweand Ms. Pottswas $29,116.29. Theaffidavit was
supported by timerecords that included all work performed during Mr. Peebles’ representation of
Mr. Crowe and Ms. Potts. Therefore, the requested attorney’ sfeesincluded work performed on the
claimsof trespass, material misrepresentation of fact or mutual mistake of fact, and unauthorized use
of property prior to Maury County and the City of Columbia’ s motion to dismiss. Mr. Crowe and
Ms. Pottswereonly entitled to an award of attorney’ sfees pursuant to section 29-16-123(b) incurred
asaresult of theinverse condemnation claim. Thus, it waserror for thetria court to make an award
of attorney's fees for work performed on daims other than inverse condemnation. Thetrial court
should have limited the amount of attorney’s fees to the actual time spent working on theinverse
condemnation claim. The record prevents us from conducting an independent review to ascertan
the proper amount of attorney’ sfees due under the inversecondemnation clam. Accordingly, this
issue must be remanded for further fact finding.

[11. Conclusion
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For the foregoing reasons, the judgment of the trial court awarding &torney’s fees in the
amount of $29,116.29 is vacated and the matter is remanded for further findingsof fact. Costs of

thisapped aretaxed equd ly between the A ppellant, Maury County, Tennessee, and the Appellees,
Billy Crowe and Bonnie Potts both individually and d/b/a Century 21 Realty, for which execution

may issueif necessary.

ALAN E. HIGHERS, JUDGE



