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OPINION

Inthiswrongful death action, the Complaint alleged that the hospital empl oyeesfailed
to properly carry out the orders of the treating physician and failed to properlyinform the physician
of the patient’ s condition, that these actgomissions did not meet the requisite professional standard
of care, and resulted in the decedent’ s death. The hospital denied the allegations, and the case was
tried in November, 1998 The Trial Court took the case under submission, and entered final



judgment on July 26, 2000, dismissing the complaint and found that the decedent’ scare“ waswithin
the standards of the hospital” and the “standard of care as given was not deficient nor did this
contribute to the death of the patient.”

In this non-jury trial, our sandard of review is de novo with a presumption of
correctness of the Trial Court’s findings of fact, unless the preponderance of the evidence is
otherwise. Tenn. R. App. P. 13(d); McCarty v. McCarty, 863 SW.2d 716,719 (Tenn. Ct. App.
1992). No presumption of correctnessattachesto thetrial court’ slegal conclusions. Union Carbide
Corp. v. Huddleston, 854 S\W.2d 87 (Tenn. 1993).

Plaintiffs insist that the Trial Court’s findings are not supported by the evidence
presented. In order to prove their malpractice claim, plaintiffs had the burden of showing the
standard of careinthe profession and in the community in which the defendant operates, or asimilar
community, and that defendant acted with lessthan ordinary and reasonabl ecarein accordancewith
such standard, and as a proximate result of defendant’s negligence, the decedent suffered inuries
which would not otherwise have occurred. Tenn. Code Ann. 829-26-115.

The evidence establishes that decedent, a 32 year old female, was admitted to
defendant hospital on January 22, 1990 for an el ectivework-up for complaints of abdominal swelling
withno acutedistress. After midnight, decedent’ scondition dramatically worsenedand defendant’s
nursing staff kept intelephone contact with the admitting physician. During the early morning hours
and shortly before 5:00 a.m., decedent told the nursing staff that she was going to die, and the
evidence establishes that her stomach ruptured around 5:00 am. The admitting physician, Dr.
Thomas, arrived around 5:30 am. and proceeded to perform surgery around 8:15 am. The surgery
was performed but decedent expired later due to acute respiratory distress syndrome, which was
caused by traumato her lungs from the rupture of the stomach. Dr. Thomas testified that the delay
in consenting to surgery was a factor in decedent’ s death, but he could not say it was greater than
50%. He also opined that the nurses met the standard of care required of them. The nurses on duty
that evening were Martha Harrell, an L.P.N. and Dorothy Davis, R.N., the nurse supervisor.

Nurse Davistestified that Nurse Harrell had taken decedent’ s blood pressure at 3:50
a.m. and recorded it on a worksheet, but must have failed to transfer it to her chart. Nurse Davis
stated that she told Dr. Thomas at that time that the decedent’ s vital signs were stable, but that she
was uncomfortable. The nurse later testified that she told Dr. Thomas that decedent was having a
“cramping-like pain” in her abdomen, and she went to decedent’ sroom after Nurse Harrell advised
her of the decedent’s discomfort, and found decedent sitting in a chair and her legs and feet were
cold and cyanotic. She further testified that she checked on decedent at 4:30 am., and decedent
stated that she had no relief from the pain from the pain medication, whereupon the nurse advised
Dr. Thomas that decedent complained of gas, and thedemerol had not relieved her discomfort. She
asked if she could give her an enema. Shetestified that she did not have the vital 9gns at that time
because she saw no reason to take them. An enemawas attempted but was met with blockage of an
unknown cause. At that point decedent told Nurse Davis that she was going to die. Around 4:35
am. an IV was readied, but was not commenced until 5:00 am., after Nurse Harrell detected no
blood pressure. NurseDavis' detailed testimony wasthat they shouldtakevital signsandwritethem
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inthechart at any time apatient’ s condition changed, and that shefirst noticed decedent’ sabdomen
wasfirmat 3:50 am., and that this could mean * nothing good”. She further stated that she detected
no bowel sounds at that time, and also noticed at that time that the patient’s legs were cool and
cyanotic, but she did not note that in the chart. She conceded she was required to tell the doctor
everything she knew about the patient’s condition, but did not tell Dr. Thomas that decedent was
short of breath, that her abdomen wasfirm, and that she heard no bowel sounds. Sheagreed that the
doctor should have been told of the cyanosisin the legs so that he could investigate the cause. The
records indicate that Nurse Harrell found decedent’ s legs to be cool and cyanotic at 4:00 am., but
Nurse Davis testified that when she went into decedent’ s room at 4:30, she did not read the chart.
Davisdid not touch decedent or perform any assessment at 4:30, and admitted that when she called
Dr. Davis at 4:30 she told him the patient was still uncomfortable, and she thought an enemamight
help, but she did not giveDr. Thomas vitals(even though demerol had been administered and it can
decrease blood pressure). Also she did not tell him that the abdomen was firm and there were no
bowel sounds. She conceded that she should have told the doctor all of these things.

AliceJohnson, R.N., thedirector of nursing for Claiborne County Hospital, testified
that a patient’ s vital signs should be taken if the patient’ s condition worsens.

Dr. Howard Reines was called as an expert withess on behalf the plaintiffs, and he
stated that he was familiar with and knew the nursing standards in similar communities, that he
reviewed the hospital records of decedent, as well as thedepositions of Dr. Thomas, Nurse Davis,
Nurse Jennings, Nurse Harrell and Nurse Johnson.

Dr. Reines opined that the decedent’s death was caused by a stomach rupture and
shock related thereto, and that hisopinion did not really differ from Dr. Thomas testimony. Reines
testified that when the stomach ruptures, food, acid and bacteria get into the abdominal cavity and
cause infection which goes to the bloodstream, and that this causes a drain of fluid from normal
places and puts the patient into shock. At that point, the organ systems beginto fail. Dr. Reines
testified the decedent could have been saved with appropriae treatment prior to 5:00 am., but that
it was impossible tha she could surviveafter Dr. Thomas' arrival at 5:30a.m.

Dr. Reinestestified that the record showed that at 3:30 a.m. the decedent’ s condition
was changing because she was short of breath and uncomfortable, and these signsin a32 year-ad
were bad. Hetestified that the standard of care would require an examination and listening to her
lungs, taking vital signs and perhaps checking her oxygen saturation. He further testified that the
nurses should also check her belly and listen for bowel signs, since that wasthe problem when she
was admitted to the hospital. He further testified that the records demonstrated that none of these
things weretimely done, which was abreach of the standard of care. Dr. Reinestestified that at 3:50
a.m., decedent’s abdomen was very distended and firm and she was complaining of real pain, and
that Nurse Davis stated in her deposition she had listened for bowel signs and heard none. The
witnesstestified that decedent’ s vital signs should have been taken at this point, but they were not,
and that it was appropriate for the nurseto call the doctor, but shefailed to meet her standard of care
by only telling the doctor the patient was uncomfortable, and not giving him all theother symptoms.
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The doctor stated that Dr. Thomas would have needed all of this information before prescribing
demerol, because it can lower blood pressure.

Dr. Reinestedtified that at 4:00 am., decedent’ s legs and feet were noted to be cool
and cyanotic, and that this usually doesn’t happen unless a patient’ s blood pressureisdropping. He
opined that the nurses should have take vitals at that point and relayed to Dr. Thomas that her | egs
and feet were cool and cyanotic. He further opined that the nurses’ failure to give this necessary
information was a breach of the standard of care.

Dr. Reines testified that at 4:30 am., the nurses still did not give Dr. Thomas the
correct information, and that an enemawas not an appropriate treatment, given all the decedent’s
symptoms.

Dr. Reines was of the opinion that decedent’s stomach rupture probably occurred
around 5:00 am., and that the significant deviationsfrom the standard of care by the nurses brought
on decedent’ s demise. Hetestified that decedent could have been given IV fluids and an NG tube
to drain her stomach before 5:00 a.m. and thiswould havemost probably prevented therupture, and
hence no need for the subsequent surgery. He opi ned with areasonable degreeof medicd certainty,
that it was more likely than not that decedent’ s death was caused by the del ay in initiating therapy,
because the nurses did not give the doctor full and proper information. He also testified that the
delay in consenting to surgery did not contribute to her death, becauseafter 5:00 a.m., she could not
be saved.

Plaintiffs also called Charlene LeMay, R.N., as an expert witness who lives in
Knoxville and is a professor of nursing at Roane State Community College. She gave detailed
testimony of the omissions of the nursesin reporting the patient’ scondition to the doctor, which she
concluded were aviolation of the standards for nurses in that community.

Based upon the evidence, we conclude there is a clear preponderance of evidence
supporting the plantiffs' theory that defendant’s nurses breached the standard of careinfailing to
adequately assess and report decedent’ scondition tothe treating physician, so that praper and timely
treatment could have been given. All of the witnesses agree that the standard of care requires
patientsto be assessed and the doctor notified of any changesincondition. Further, all thewitnesses
agree that there were important changes in decedent’ s condition which should have been reported
to the doctor, but were not. Defendant’s experts’ testimony is contradictory and does not support
the judgment for defendants. On the one hand, they opine the nurses met the standard of care, but
on the other, concede that significant changes occurred in decedent’ s condition which were ather
not detected or timely reported to the doctor.

We find this breach of the standard of care was the proximate cause of decedent’s
death. Dr. Reines opined that it was more probable than not that decedent would have survived if
treatment had been initiated sooner, and Dr. Thomas basically admitted that treatment would have
been initiated sooner if he had understood the gravity of decedent’ scondition. Dr. Reinestestified
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that plaintiff had almost no chance of survival after her stomach ruptured, and the evidence supports
the finding that more likely than not the nurses' breach of their standard of care caused decedent’s
injuries and death. See Kilpatrick v. Bryant, 868 S.W.2d 594 (Tenn. 1993).

Both parties agreethat recovery inthiscaseiscapped at $130,000.00, based upon the
Tennessee Governmental Tort Liability Act, which is codified at Tenn. Code Ann. 829-20-101 et
seg. Plaintiffsintroduced evidence of decedent’s funeral expenses, her life expectancy, pain and
suffering and other elements of damages. The evidencein the record woud support ajudgment in
excess of $130,000.00, but for the cap.

We reverse the judgment of the Trial Court and remand for the entry of ajudgment
intheamount of $130,000.00 for plaintiffs. Thecost of the cause are assessed to defendant hospital.

HERSCHEL PiCKENS FRANKS, J.



