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OPINION

Inthisaction, plaintiff sought indemnification from her former employer, American
Water Heater Company (‘AWHC”) for reasonable expenses incurred in defending a sexual
harassment action pursuant to Tennessee Code Annotated 848-18-503.

Plaintiff and defendant, AWHC, filed motionsfor summary judgment, and the Trial
Court dismissed plaintiff’s motion and granted defendant summary judgment, principally on the
ground that plaintiff had signed arelease, releasing her cause of action.

Summary judgment involves purely a question of law, and no presumption of



correctnessattachestothelower court’ sjudgment. Bainv. Wells 936 S.W.2d 618, 622 (Tenn. 1997).

In this case, while the parties dispute some of the facts regarding the events rel evant
totheclaimfor sexual harassment, these factsare not material to the claim for indemnification. The
facts concerning the release, plaintiff’s position with the company, and the complaint against
plaintiff and the subsequent dismissal of that claim are not in dispute. The issue thus becomes
whether the defendant was entitled to judgment as a matter of law based on these facts.

Plaintiff retained counsel to represent her individuallyinthe sexual harassment action
which had been brought by a former hourly employee of defendant. Subsequently, plaintiff and
defendant entered into a Release and Settlement Agreement, detailing the terms of plaintiff’s
termination from her employment with defendant. The Release reads, in pertinent part:

By signing this Agreement, Employee releases and waives all clams in law or in
equity Employee has or may have against the company as of the date this Agreement
issigned by Employee, including but not limited to all claimsrelatedto Employee’s
past relationship with the Company. . . .

Thisreleaseand waiver includesall claimsthat may arise under thecommon law and
al federal, state and local datutes, ordinances, rules, regulations and orders,
including but not limited to any claim or cause of action based on the Fair Labor
Standards Act, Title VII of the Civil Rights Act of 1964, the Age Discrimination in
Employment Act, the Family and Medical Leave Act, the Ameaicans with
Disabilities Act, the Civile Rights Acts of 1866, 1871 and 1991, the Rehabilitation
Act of 1973, the Employee Retirement Income Security Act of 1974, theVietnam Era
Veterans' Readjustment Assistance Act of 1974, the National Labor Relations Act,
Executive Order 11246, and the Tennessee Human Rights Act, aseach of them has
been or may beamended. Employeefurther waivesany right to any form of recovery
of compensation from any action brought by Employee or on Employee’s behalf,
including any legal actions in connection with Employe2’'s employment or
terminati on of employment with the Company.

Employee agrees not to file suit in any court or to file any administrative or other
complaint or charge with any federal, state, or local agency against the company
based on any matter occurring from the beginning of timeto the datethis Agreement
issigned by Employee, includingbut not limited to any matter relatingto Employee’s
employment or the termination of Employe€' s employment wit the Company.

Then, plaintiff inthe sexual harassmentsuit filed aNoticeof Dismissal astohisclaim
against plaintiff herein. The notice stated that the plaintiff “having reached a full and complete
settlement inthiscasewith Co-Defendant SouthCorp. . . ., hereby givesnoticethat hewithdrawsand
dismisses the complaint in this action as to Defendant Vickie J. Sherman with prgudice.” An
Agreed Order of Dismissal was then entered.



The Trid Court held that defendant’ s clam for indemnifi cation was barred by the
Release and Settlenent Agreement signed by the parties:

But still more persuasive to this Court, is the release that was signed by the parties.
And | do disagree that the statement that you cannot release adaim that at the time
basically had not accrued, that is, a potentid claim. | do think that is done all the
time. And under Paragraph |11 of the agreement, it says, “ This release and waiver
includes all claims that may arise under the common law and al federal, state, and
local statutes.” Now, this claim does ariseunder State statute, and at the time this
agreement was signed, the suit brought by Mr. Cable had been pending for sometwo
months. ... And certainly, by virtue of the fact that the suit against her was pending,
she knew she was going to incur, in all likelihood, attorney’s fees. The agreement
signed by the parties on July 9, 1997 appears to this Court to be an attempt by both
parties to release the other from any and all claims arising out of their employment
relationship, and the Court’sgoingto sofind . . .

Plaintiff contends that this was in error because her clam for mandatory
indemnification did not arise until she had afinal, favorable judgment in the case brought against
her, which was after the Release was signed by both paties. Because she contends the Rdease
stated that it covered all claims*“ as of the date this agreement issigned,” her claim was not covered,
and matured after the agreement was signed.

Generd ly, the scope and extent of a release depends on the intent of the parties as
expressed in the instrument. Jackson v. Miller, 776 SW.2d 115, 117 (Tenn. Ct. App. 1989). The
cardinal rule for interpretation of contracts is to ascertain the intention of the parties from the
contract as a whole and to gve effect to that intention consistent with legal principles. Gray v.
Estate of Gray, 993 S.W.2d 59, 64 (Tenn. Ct. App. 1998).

The Release contains three separate phrases detaling what specifically is to be
released under the Agreement. First, it is stated:

Employee releases and waives all claimsin law or in equity Employee has or may

have agai ngt the Company as of the date this Agreement is signed by Employee. . .

(Emphasis added)

TheReleasethen statesthat itincludesclaims relating to Employee’ spast relationship
with the Company, followed by alaundry list of possible claimsthat the Release covers “ but is not
limitedto.” Oneclaimisspecifically excludedfromthe Release, and that i sany clamunder the Age
Discrimination in Employment Act “that may arise after the date of this Agreement.”

The third paragraph states that:

Employee agrees not to file suit in any court . . . agai nst the company based on any
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matter occurring from the beginning of time to the date this Agreement is signed by
Employee, including but not limited to any matter relating to Employee’s
employment or the termination of Employee’s employment with the company.
(Emphasis added)

Next, the Agreement states:

Thisreleaseand waiver includesall claimsthat may arise under the common law and
al federal, state and locd statutes, ordinances, rules, regulations and orders,
including but not limited to any claim or cause of action based on[longlist of federal
and state acts| . . .

TheTria Judge sdecisionfocuseson hisinterpretation of thisfinal phrase®all claims
that may arise under the common law. . .” The Court statesin its Memorandum Opinion that it is
not true that one cannot release a claim beforeit has accrued, and that such releases happen all the
time. Assuch, the Court finds that theabove quoted language extends therel ease to cover the suit
for indemnification claim even though the claim had not matured by the time the rel esse was signed
by the parties.

In reaching thisresult, the Trial Court failed to interpret the Releaseas awhole, and
instead focused on one phrasethat it foundto extend the rel easeto the casein question. Thisreading,
however, changes the plain meaning of other language in that same section of the Release.
Specifically, it would render superfluous the clause stating that the employeewaivesal claimsthat
“Employeehas or may have agai nst the Company as of the datethis Agreement issigned .. ..” Such
aninterpretation would have asimilar effect on thethird paragraph that provides theemployee shall
not bring any claim agai nst the company “based on any matter occurring from the beginning of time
to the date this Agreement issigned . . .”

Whilethe Release does not purport to place any restrictions on the type of claim that
isincluded, it does have temporal restrictionsthat the Trial Court reads out of the plain language of
the Release. When considered in context of the whole Release, the language relied on by the Trial
Court is clearly in reference to the breadth of claims included, and does not extend the Rdease
beyond the temporal bounds set forth in the other two paragraphs. Thus the Release covers all
claimsthat the plaintiff has or may have as of the date of the agreement, including all claims that
may arise under common law and federal, state and locd statutes, ordinances, rules, regulations and
orders.

A general release such asthe one under consideration, na restricted by its terms to
particular claimsor demands coversall claimsbetween the partieswhich arein existenceand within
their contemplation at thetimeit isexecuted. Miller v. East Tennessee Trucks, Inc., 754 SW.2d 73,
74 (Tenn. Ct. App. 1988); see generally 76 C.J.S. Release § 67 (1994).

In one of the earlier cases addressing the issue, Poster v. Andrews 189 S.\W.2d 580
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(Tenn. 1943), the Tennessee Supreme Court decided that:

[W]hile arelease operates upon those matters expressed therein, which exist at the
timeof giving the same, it “ cannot operate prospectively so asto defeat anaction, the
cause of which might afterwards arise.”

p. 582-583 (quoting Cocke v. Suart, 7 Tenn. (Peck) 137 (1823)).

Tennessee Courts have decided several cases concerning the temporal scope of
releases, some of which are cited by the parties. In Poster v. Andrews the Court relied upon the
language in Cocke v. Suart to hold that a release operates upon those matters expressed therein
which exist at thetimethereleaseis given and cannot operate prospectively so asto defeat an action
which arises at atime thereafter. 189 S.W.2d 580, 582-583 (Tenn. 1943).

Tosupport itscontention that the claim for indemnificationiscovered by therel ease,
Defendant relies primarily upon Donahue v. East Tennessee Natural Gas Co., 284 S.W.2d 692
(Tenn. Ct. App. 1955). In that case, the Plantiffs were suing over damagesto their property out of
work done by the gascompany wheninstalling certain gaslinesonaright-of-way that traversed their
property. When thework wasinitially completed, the property owner and the gas company entered
into a release agreement in which the plaintiffs received $150:

in full payment and settlement for all damages. . . to all property . . . owned by the
undersigned, arising out of or in connection with the construction of a pipe line
under, upon and across the land described in the right of way agreement and the
undersigned does hereby release and discharge East Tennessee Natural Gas
Company, its agents, and contractors, from all liabilities therefor.

284 S\W.2d at 696.

The Donohue Court held that Plaintiffs were barred from bringing a claim for
damages that were suffered after the release was signed but werearesult of the work done prior to
therelease. The Court reasoned that such later damages were of atype that reasonably might have
been expected to result and werein fact caused from thework aready done by thedefendant before
the release was signed. 1d.

While Donohue holds that damages that accrue after the signing of the releaseare
barred by the releaseif the damagesfell within the contemplation of the parties, the case is properly
distinguishablefrom the case before us. The release in Donohue was not a “ general release,” but
rather was a“ specific release” because it was limited to the types of claimsthat were covered; only
those claimsrelating to thework performed by thegas company in constructingthe pipeline, and the
subsequent change was caused by the work.



A specific relesse is one that is confined to specific matters or causes, and operates
to release such claims that fairly come within the terms of the release. See Cross v. Earls, 517
S.W.2d 751 (Tenn. 1974); 76 C.J.S. Release § 65 (1994). Moreover, thereleasein Donohuedid not
contain any temporal limitation such asisfound in the Release before us, (limiting it to daims*“as
of the date of the Release”).

The matter before usis a circumstance where the parties are aware at the time they
enter into the Release, of the potential for a clam, with several dements of that clam already in
existence but the claim had nat matured to the poirt of being judicable. We holdthat by thewording
of the Release, thisclaimisnot barred, and adopt therationale of Schenck v. Mindta Office Systems,
Inc., 802 P.2d 1131 (Colo. Ct. App. 1990) (cert. denied). Schenck wasemployed by defendantsand
after plaintiff gave notice of resignation, defendant’ s vice president caused a criminal action to be
brought against Schenck for alleged theft of defendant’s property. The defendant company then
commenced acivil action against Schenck for alleged viol ation of non-competition agreementsthat
was settled pursuant to asettlement agreement and mutual rel ease. Subsequently thedistrict etorney
moved to dismiss the criminal case against Schenck because of insufficient evidence.

The settlement agreement signed by Schenck rel eased defendantsfrom claims*which
[plaintiff has] as of the date hereof against AOE," whether known or unknown.” 802 P.2d at 1135.
Colorado law, like Tennessee law, provides that arelease ordinarily operates on matters expressed
therein which are already in existence at the time of the giving of the release, and demands
subsequently maturing are nat as aruledischarged by the rel ease unless expressly embraced therein
or falling within thefair import of the terms employed. 1d. Accordingly, the Court held that the
plaintiff’s claim for malicious prosecution was not barred by the release because it was not an
existing claim at the time the release was signed. The Colorado Court reasoned:

Favorabletermination of the underlying criminal actionis an essential element of a
maliciousprosecution claim. Here, at thetimetherel ease wasexecuted, the criminal
prosecution against plaintiff was ongoing. Accordingly, plaintiff’s claim of
maliciousprosecution didnot accrueuntil ater therelease. Moreover, nothinginthe
rel ease agreement mentions a possible future malicious prosecution claim by the
plaintiff.

802 P.2d at 1135.

Plaintiff seeksmandatory indemnificationunder T.C.A. 88 48-18-503 and 48-18-507.
Section 503 provides for mandatory indemnification inthe following circumstances:

Unless limited by its charter, a corporation shall indemnify a director who was
wholly successful, on the merits or otherwisg in the defense of any proceeding to

'AOE was purchased by Minolta.



which the director was a party because the director is or was a director of the
corporation against reasonabl e expensesincurred by thedirector in connection with
the proceeding.

Section 507 extends this entitlement to officers of the corporation, who are not directors, to the same
extent as adirector is entitled under § 48-18-503.

Defendant argues that even if the rel easedoes not bar plaintiff’ s suit, plaintiff isnot
entitled to mandatory indemnification because she was neither “wholly successful” in her defense,
nor was she sued “because of” her position within the company. On these issues, the Court
commented that it:

would view [Ms. Sherman’s| dismissal with prejudice from Mr. Cable s lawsuit as
being resolved successfully in her favor. It appearsto the Court that Mr. Cable’ ssuit
was brought against Ms. Sherman.. . . because of her position with American Water
Heater. However, it was not solely because of her position. It was also because of
the quite apparent special relationship that Mr. Cable and Ms. Sherman had. If it had
not been for that specia relationship, then certainly Ms. Sherman would not have
been sued in any capacity.

In determining whether plaintiff is entitled to indemnification as a matter of law, it
must be determined whether she was “wholly successful, on the merits or otherwise” in defending
Cable's lawsuit. The Tennessee statute was patterned after the indemnification section of the
Revised Model Business Corporation Act. Likethe languagein T.C.A. § 48-18-503, Section 8.52
of the RMBCA entitles adirector to indemnification where that director is “wholly successful, on
the merits or otherwise.”

The Official Comment tothe Model Act gives light to the meaning of those words.

A defendant is “wholly successful” only if the entire proceeding isdisposed
of on abasiswhich does not involve afinding of liability. . .

The language in earlier versionsof the Model Act and in many other stae
statutes that the basis of success may be “on the merits or otherwise” is retained.
While this standard may result in an occasional defendant becoming entitled to
indemnification because of procedural defenses not related to the merits, e.g., the
statute of limitations or disqudification of the plaintiff, it is unreasonableto require
a defendant with a valid procedural defense to undergo a possibly prolonged and
expensive trid on the merits in order to establish digibility for mandatory
indemnification.

Rev. Model Bus. Corp. Act § 8.52 Official Comment (1984).



Courtshave interpreted the phrase “ on the meritsor otherwise” toinclude dismissal
of the case with prejudice and settlement with the dismissal of claims. Seegeneraly 18B AM. JUr.
2D Corporations § 1911 (1985); see al'so Wisener v. Air Express International Corp., 583 F.2d 579
(2d Cir. 1978)(applying Illinois law); Galdi v. Berg, 359 F. Supp 698 (D. Del. 1973); B & B Invest.
Clubv. Kleinert’sInc., 472 F.Supp 787 (E.D. Pa. 1979); Merritt-Chapman & Scott Cor p. v. Wolfson,
321 A.2d 138 (Del. 1974).

Onthestrength of theforegoing authorities, wehold that plaintiff didobtaindismissa
and did not incur any liability, and was therefore “ successful on the merits or otherwise”.

The final requisite for indemnification is whether the plaintiff was made a paty to
the lawsuit “because [she] is or was a director [officer or employee] of the corporation?’ In order
to be entitled to mandatory indemnification, she must show that she was sued by Cable “because
[she] is or was a director [officer or employee] of the corporation.” While the revised Model
BusinessCorporation Act usesthe phrase “because hewasadirector” many statesusethe phrase* by
reason of thefact that” the personisor wasadirector. Seee.g., Delaware General Corporation L aw,
8145. Delaware law provides for indemnification where the person was sued “ by reason of the fact
that he is or was a director.” In Heffernan v. Pacific Dunlop GNB Corp., 965 F.2d 369 (7" Cir.
1992), the Court explored what it meant for a person to be sued “ by reason of thefact” that he or she
was a director of the corporation:

We believe that Delaware’' s “by reason of the fact that” phrase is broad enough to
encompass suits against adirector in his official capacity, aswell as suits against a
director that arise more tangentially from hisrole, position or status as a director.

Also see 18B Am.Jur.2nd Corporations § 1898.

Asfor the specific issue of indemnification for defense of sexual harassment claims,
Californiaand Minnesota have directly confronted thissituation. See Jacobusv. Krambo Corp., 78
Cal.App.4th 1096, 93 Cal.Rptr.2d425 (Cal. Ct. App. 2000); Rudebeck v. Paulson, 612 N.W.2d 450
(Minn. Ct. App. 2000). In Rudebeck, the Court was applying Delaware law; the indemnity statute
provided for mandatory indemnification where a party was brought intoalawsuit “ by reason of the
fact that heis or was a director, officer, employee or agent of the corporation.” 1d. at 455.

Paulson had been sued for alleged sexual harassment and received a favorable
judgment from ajury. The Court found that Paulson was entitled to indemnification, agreeing that
had it not been for the employment relationship, there would have been no suit for sexual
harassment. Id. at 456.

Inthe casebefore us, plaintiff wasthe VicePresident of Human Resources. Itisclear
that plaintiff and Cable had some degree of both a professional and a personal relationships. The
crux of Cable’s complaint for sexual haassment is as follows:



Defendant Sherman used her position as Vice President of Human Resources, and
the apparent influence she exerted in management, as evidenced by her continued
control of Plaintiff’s continued employment with Southcorp, to obtain sexual
intercoursefrom Plaintiff repeatedly, both at work and off premises, commencing in
November of 1995 and continung to the date of Plaintiff’s termination of
employment on May 2, 1996. Plaintiff submitted to Defendant’ s Sherman’s sexual
demands involuntarily, rather than reject her advances and face certain termination
of his employment as Defendant Sherman made clear that her satisfaction would
determine the continuation of Plaintiff’s employment and advancement with
Defendant Southcorp.

The alleged behavior giving riseto Cable’s complaint clearly relates to Plaintiff’s
position of employment with Southcorp. Because Cablewasalleging that Plaintiff used her position
as Vice President of Human Resourcesand the resulting power over the employment of Cablein
order to obtain sexual favors, it cannot be sad that she was sued soldy in an individua capecity.
Whileit istrue that the claim would fail were it not for the personal interactions between the two
parties, this would be true of any claim for sexual harassment in which the employee’s job was
threatened and the alleged offender could be sued in both an individual capacity aswdl as because
of hisor her position inthe company.

We conclude that plaintiff was sued because of her position with the company, and
because she was successful in the defense of that suit, sheis entitled to indemnification pursuant to
T.C.A. 848-18-503 asamatter of law. Accordingly, we vacate the judgment of theTrial Court and
remand for the Trial Court to enter jJudgment for plaintiff’ s reasonable expensesin accordancewith
the statute.

Thecost of theappeal isassessed to defendant American Water Heater Company, Inc.

HERSCHEL PicKENS FRANKS, J.



