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OPINION

Background

Harleysville Mutual Insurance Company ("Defendant”) provided fire insurance
coverage with policy limits of $750,000 for an apartment complex, Star Chase Apartments (" Star
Chase") located in Red Bank, Tennessee. A portion of one of Star Chase's buildings, Building "A,”
burned in August 1998. The named insured was JohnL. Oliver, LLC ("Oliver"), the owner of Star
Chase at the time of theloss. Thefire destroyed a portion of the roof and caused severedamage to
approximately one-half of the twenty units of Building"A."

The fire insurance policy at issue ("the Policy") provided that Oliver, as the named
insured, could not transfer his"rightsand dutiesunder [the Policy] . . . without [ Defendant's] written
consent except in the case of death of an individual named insured.” With respect to the recovery
allowed by the Policy, thePolicy provided as follows:

E. LOSSCONDITIONS
* % % % % %
7. Valuation

We will determine the value of Covered Property in
the event of loss or damage as follows:

a. At actual cash value as of the time of loss or
damage. . . .

T
G. OPTIONAL COVERAGES'

3. Replacement Cost

a. Replacement Cost (without deduction for

depreciation) replaces Actual Cash Valuein the Loss
Condition, Valuation, of this Coverage Form.

* *k * %k * %

! The Policy’s Declarations showed that Oliver had Replacement Cost coverage.
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1)

(2)

(€)

(D

)

3)

ThePolicy aso provided coveragefor lossof businessincome. The Policy provided
that Defendant "will pay for the actual lossof Business Income you sustain due to the necessary

Y ou may make aclaim for loss or damage covered by
thisinsurance on an actual cash value basisinstead of
on areplacement cost basis. In the event you elect to
have loss or damage settled on an actual cash value
basis, you may still make a claim for the additional
coverage this Optional Coverage provides if you
notify us of your intent to do so within 180 days after
the loss or damage.

We will not pay on areplacement cost basis for any
loss or damage:

Until thelost or damaged property isactually repaired
or replaced; and

Unlesstherepairs or replacement are made as soon as
reasonably possible after the loss or damage.

We will not pay more for loss or damage on a
replacement cost basis than the least of (1), (2) or

3...:

The Limit of Insurance applicable to the lost or
damaged property;

The cost to replace, on the same premises, the lost or
damaged property with other property:

(@) Of comparable materid and qudlity;
and
(b) Used for the same purpose; or

The amount you actually spend that is necessary to
repair or replace thelost or damaged property.

suspension of your ‘operations during the 'period of restorati on.™

In October 1998, Oliver's mortgagee, AmSouth Bank, submitted a proof of loss to
Defendant for $750,000, or the Policy’ slimits. Shortly thereafter, Oliver submitted a proof of loss
for approximatel y $778,200. Theseamountsweredisputed by Defendant. The partiesstipulated that
Defendant made two advance payments totaling $262,915 and characterized by Defendant as
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estimated "actual cash value." Defendant also made one advance payment for loss of budness
income in the amount of $10,000.

InFebruary 1999, Oliver sold Star ChasetoRoy M. Malone, Sr. ("Plaintiff"). Aspart
of the transaction, Oliver assigned to Plaintiff hisright to proceeds fromthe Policy and any claims
arising out of the fireloss. Defendant reviewed Oliver's and Plaintiff's assignment agreement and
responded to Oliver viawritten correspondence on February 16, 1999, as follows:

We have received and reviewed the Collateral Assignment
Agreement between you and [Plaintiff] for our signature. We will

acknowledge your assignment of the claim proceeds upon recei pt of
the fully executed document by including the assignee's name on all

future loss payments. However, the daim proceeds assignment is
between you and the assignee and does not need a Sgnature from a
representative of [Defendant]. The assignment agreement between
you and the assignee should include a power of atorney so that the
assignee can sign and negotiated checksissued to the named insured
and the assignee.

Again, we will honor your assignment of the claim proceeds upon
receipt of the full y executed documents by including the assignee's
name on al future loss payments. . . .

Suit wasbrought initially by AmSouth Bank, and Oliver later intervened as plaintiff.
After purchasing Star Chase, Plaintiff intervened in the lawsuit and filed an Amended Complaint
which alleged breach of contract and gatutory bad faith. Plaintiff sought recovery for damages to
Star Chase and loss of businessincomerelated tothefire. The Trial Court dismissed Plaintiff's bad
faith claim, and that decision has not been appeal ed.

During the six-months between thefire and thetime of the sale, Oliver neither started
any demolition or repairs of the burned building nor undertook any measures to protect it from
further damage. Testimony at trial was disputed as to whether protective measures such as atarp
would have made a difference. Plaintiff began demolition soon after he purchased Star Chasein
February 1999, and clamed that he had completed the repairs by the time of trial in March 2000.
Thebuilding inspector for the City of Red Bank, however, disagreed to someextent and testified that
Building "A" was not completely repaired as of the day before trial.

Several witnesses testified regarding the replacement cost of Star Chase. Plaintiff,
formerly ageneral contractor, testified that he spent $795,000 on repairs which took over ayear for



completion.? In addition, Plaintiff testified that the replacement cost was between $800,000 and
$850,000. Plaintiff failed to submit any documentation at trial supporting this testimony.

Another witness for Plaintiff was Douglas Norman, a construction estimator and
consultant for Maryland-based Rolyn Companies. Norman’ sfinal estimatefor replacement cost was
$750,936. In arriving at his opinion, Norman used a computer program which did not provide
Chattanooga-areavalues for construction services and supplies. Norman also testified that Rolyn's
fee is a percentage of its client's settlement or recovery. Phillip Davidson, a public insurance
adjustor, also testified on behalf of Plaintiff. Davidson prepared Oliver's proof of loss, and like
Rolyn Companies, was to be compensated on a contingency basis.

Defendant presented Kenneth Gilreath, an insurance adjustor, who testified that he
estimated the replacement cost to be approximately $352,000. Gilreath was retained by Defendant
to prepare this estimate.

Defendant al so submitted the testimony of Timothy Lind, an estimator and president
of aChattanoogaconstruction company. Lindtestified that he had beeninterestedin purchasing Star
Chase from Oliver and that he had secured a purchase contract with Oliver, second in line behind
Plaintiff. Lind first inspected the damage approximaely 1.5 months after the fireand frequently
returned to the site. Lind intended to rebuild 12 of the 20 units of Building"A." Lind testified that
Building"A" deteriorated further after thefiresinceit wasleft exposed to theelements. Lind’ sfirst
estimatein November 1998, total ed approximately $400,000, which helater revisedin January 1999
to total nearly $520,894. Lind attributed this increase to Oliver's failure to protect the burned
structure from further damage. Both estimates were prepared when Lind hoped to purchase Star
Chase from Oliver.

As to the proof regarding Plaintiff's claim for loss of business income, Plaintiff
testified that he sustained $119,100 in lost rents between the time of the fire in August 1998, and
March 2000, the date of completion of repairs. Plaintiff testified that due to the demolition and
construction of Building “A,” Star Chase sustained adrop in occupancy in the ramaining buildings.
In support of his testimony, Plaintiff submitted only Star Chase'srent rolls. Lind, on the other hand,
testified that he reviewed the rent rollswhen he was a potential purchaser and found discrepancies
in therent rolls information regarding vacancy and occupancy. Moreover, Lind determined upon
hisinspection of Star Chase that not all of the unitsin Star Chase’ s other buildings were habitable.

TheTria Court awarded replacement cost to Plaintiff in the net amount of $256,979,
plus prejudgment interest commencing on the date that Oliver filed his Motion to Intervene. The
Trial Court explained inits Memorandum Opinion that it arrived at thisfigure by using the opinion
of Timothy Lind that the replacement cost totaled $520,894 and then subtractingthe deductible and
the advances made by Defendant to Oliver. Inits Memorandum Opinion, the Trial Court found that

2 Plaintiff testified that therepairsto Building "A" were nearly complete in February, 1999, when asecond fire
occurred.
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Oliver assigned his right to the insurance claim proceeds to Plaintiff and that Defendant
acknowledgedthisassignment inits February 16, 1999, correspondencewhen it recognized Plaintiff
astheloss payee. With respect to Plaintiff's claim for loss of businessincome, the Trid Court held
in its Memorandum Opinion that Plaintiff failed to provide sufficient proof at trial to support this
claim. Both parties take issue with the final judgmert.

Discussion

Plaintiff raises the following issues on appeal: 1) whether theTrial Court erred in
holding that Plaintiff's recovery for replacement cast for Building "A" was $520,894, instead of the
substantially higher amount Plaintiff expended in repairsto Building “ A”; and 2) whether the Trial
Court's denial of Plaintiff's claim for loss of businessincome wasin error.

Defendant does not dispute the Trial Court's denia of Plaintiff's claim for loss of
businessincome. Defendant does, however, raise the following issues on appeal: 1) whether the
Trial Court erred in awarding Plaintiff recovery for replacement cost since, Defendant argues,
Plaintiff, asassignee only of thePolicy proceeds, could not exercise the contract rights of the named
insured, Oliver; 2) if Plaintiff wasentitled to recovery for replacement cost, whether the Trial Court
erred in finding the replacement cost to be $520,844 rather than the lower amount presented by
Defendant; and 3) whether the Trial Court erred in awarding prejudgment interest to Plaintiff, and
if an award of prejudgment interest was appropriate, whether the Trial Court used the wrong
commencement date.

Wefirst addresswhether Plaintiff, asan assignee of the Policy proceeds, wasentitled
to any recovery for replacement cost. Asthisissue involvesthe Trial Court’s conclusions of law,
our review of this matter is de novo review with no presumption of correctness. Ganzevoort v.
Russell, 949 SW.2d 293, 296 (Tenn. 1997).

The record shows tha Defendant does not dispute that Plaintiff received an
assignment of the claim proceeds from Oliver. Defendant, however, contendsthat at the time of the
assignment, no further proceedsweredue under the Policy. Whilenot stated exactly in these words,
Defendant then maintains that Plaintiff’ s right to any of the proceeds under the policy was fixed at
the time of the assignment and sale Therefore, since no future proceeds could become due, the
assignment of the future proceedsto Plaintiff was an assignment of nothing according to Defendant.

The Policy states that Defendant will not pay replacement cost until the propertyis
repaired or replaced. Defendant apparently argues that because Oliver failed to complete or even
beginany repairsto Building “A” prior to the assignment of proceedsand sale of Star Chase, Oliver
could not haverecovered replacement cost. Sincetherightsof Plaintiff, asassignee of theproceeds,
could rise no higher than those of Oliver, Defendant arguesthat Plaintiff isbarred from recovery of
replacement cost. Defendant asserts that Plaintiff’s claim for replacement cost is an exercise of a
right under the Policy in contrast to aright to claim proceeds.



We agree with Defendant that Plaintiff, asan assignee of the claim proceeds, has no
right to recover proceeds beyond what right Oliver had as the named insured. See Zaharias v.
Vassis, 789 S.\W.2d 906, 910 (Tenn. Ct. App. 1989) (citing 6A C.J.S. Assignments8 88 (1975)). The
record on appeal establishesthat Plaintiff received avalid assignment of the Policy proceeds, not the
Policy itself. See Metropolitan Life Ins. Co. v. Brown ex rel. Fleming, 160 SW. 2d 434, 437-38
(Tenn. Ct. App. 1941) (holding that an assignment of proceeds made after aloss, as distinguished
from an assignment made prior to theloss date, was valid despite the lack of consent by the insurer
since the liability of the insurer was fixed at the time of the loss); see also Zaharias, 789 S.W. 2d
at 910 (recognizing the difference between an assignment of a policy and an assignment solely of
the proceeds).

We regject, however, Defendant’ s argument that Plaintiff is not entitled to recover
replacement cost. Theproof establishesDefendant’ sFebruary 16, 1999, correspondence specifically
recognized the assignment of future claim proceeds to Plaintiff. The record on appeal shows that
Defendant, in its February 16, 1999, written correspondence, stated that it “will honor [Oliver’ ]
assignment of the claim proceeds upon receipt of the fully executed document by including the
assignee’ s name on all future loss payments.” This correspondence presupposes that future loss
paymentswould be made to Plaintiff. Moreover, if Oliver had been the one who repaired Building
“A,” Oliver, as the named insured, would have been entitled to replacement cost under the Policy.
Accordingly, as Oliver’s assignee of claim proceeds, Plaintiff is entitled to replacement cost since
he undertook the task of repairing Building “A.” Plaintiff’s claim to recover replacement cost
proceeds is appropriate as such aright was held by Oliver prior to the assignment. The liability of
Defendant wasfixed at the timeof thelosswith thatliability being the value of the replacement cost
asdefined inthe policy. We note that the Trial Court’s holding on thisissue requires Defendant to
pay nothing more than what it contracted to pay whenit accepted premiums on the Policy. Wefind
no error inthe Trial Court’ s decision to award Plaintiff the proceeds equal to the replacement cost.

We next review the amount of the Trial Court’s award for replacement cost. Since
this issue involves a finding of fact by the Trial Court, our review is de novo upon the record,
accompanied by a presumption of the correctness, unless the preponderance of the evidence is
otherwise. Tenn. R. App. P. 13(d); Alexander v. Inman, 974 S.W.2d 689, 692 (Tenn. 1998). Both
parties argue that the amount of the award for replacement cost was erroneous. Plaintiff, of course,
contends that he should have been awarded mare, while Defendant declares that Plaintiff was
awarded too much despite the Trial Court’s heavy reliance upon the opinion testimony of
Defendant’ switness, Timothy Lind. Itis apparent fromtheTria Court's Memorandum Opinion that
it duplicated the amount testified to by Lind asits award for replacament cost.

With respect to other testimony, the Tria Court, in its Memorandum Opinion,
discounted Plaintiff'stestimony regarding repair costs and replacement cost since Plaintiff testified
toa“blanket figure” and failed to submit any documentation in support of his testimony. Plaintiff's
remai ning two witnesses, Phillip Davidson and DouglasNorman, weresimilarly rejected bythe Trial
Court since they were not familiar with the local cost of materials and labor and were to be
compensated based upon a percentage of Plaintiff'srecovery. Moreover, the Trial Court recognized
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in its Memorandum Opini on that Kenneth Gilreath, although not an employee of Defendant, owed
aduty of loyalty to Defendant as its retained witness.

In discussing this issue, our Supreme Court has held that:

Where the issue for decision depends on the determination of the
credibility of witnesses, the trial court is the best judge of the
credibility and its findings of credibility are entitled to great weight.
This is true because the trial court alone has the opportunity to
observe the appearance and the demeanor of the witnesses.

Tenn-Tex Prop. v. Brownell-Electro, 778 SW.2d 423, 426 (Tenn. 1989). Here, the Trial Court
found that Timothy Lind was the most credible witness.

In further support of his argument, Plaintiff contends that the “best evidence” of
replacement cost wasthe actual repair costs established through Plaintiff’ strial testimony. Weregject
thisargument aswell because, as discussed, the Trial Court specifically found Timothy Lind to be
themost credibleof all thewitnesseswho provided testimony regarding replacement cost. See Tenn-
Tex Prop., 778 SW.2d at 426. Moreover, the Policy specifically provides that Defendant will pay
the least amount of the following for replacement cost: the Policy limit of $750,000; the cost to
replace with comparable material and quality; or the amount that the insured actudly spendstha is
necessary to repair or replace the damaged property. See E. K. Hardison Seed Co. v. Continental
Cas. Co., 410 SW.2d 729, 735 (Tenn. Ct. App. 1966) (holding that where an insurance policy
provision is“plain and unambiguous, it must be applied asit reads”).

We hold that the preponderance of the evidence does nat weigh against the Trial
Court’ s finding as to the replacement cost awarded. Therefore, we affirm the Trial Court on this
issue.

Plaintiff also contendsthat the Trial Court should haveawarded himrecoveryfor loss
of business income. The record on appeal shows that in support of his testimony, Plaintiff
submitted only rent rdls as evidence. The Trial Court, in its Memorandum Opinion, held tha it
denied Plaintiff recovery for this claim because Plaintiff failed to comply with provisions of the
Policy, including the requirement that Defendant be provided with documentation, and because the
proof established that the rent rolls wereinaccurate. Aswith theissue of recovery for replacement
cost, the Trial Court indicated in its Memorandum Opinion that it relied heavily upon the testimony
of Timothy Lind regarding theinaccuracy of therentrolls. See Tenn-Tex Prop., 778 SW.2d at 426.
We find no error in the Trial Court’s decision not to award loss of business income to Plaintiff.

Findly, Defendant argueson appeal that the Trial Court erredingranting prejudgment
interest to Plaintiff because the Palicy only alows recovery once the repairs are complete. Our
Supreme Court recognized that atrial court’s award of prejudgment interest “is within [its] sound
discretion . . . and the decision will nat be disturbed by an appellate court unless the record reveals
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amanifest and pal pable abuse of discretion.” Myintv. Allstatelns. Co., 970 S.W.2d 920, 927 (Tenn.
1998); Tenn. Code Ann. § 47-14-123. The Myint court discussed the review on appeal of an award
of prejudgment interest as follows:

This standard of review clearly vests the trial court with considerable
deference in the prejudgment interest decision. Generally stated, the abuse
of discretion standard does not authorize an appdlate court to merely
substitute its judgment for that of the trial court. Thus, in cases where the
evidence supportsthetrial court’s decision, no abuse of discretion isfound.

Myint, 970 SW.2d at 927.

Asdiscussed, under the terms of the Policy, Plaintiff’ srecovery of replacement cost
was conditioned, in part, upon the completion of repairsto Building“A.” See E.K. Hardison Seed
Co.,410S.W.2d at 658. Therecord on appeal showsthat it was disputed asto whether Building“ A”
was completely repaired even at the time of trial. Assuming, as Plaintiff contends and the record
supports, that the repairs were completed by trial, Plaintiff was not entitled to receive the
replacement cost until then. The basis of Plaintiff’srecovery for preudgment interest isthe award
of replacement cost. The money was not owed and dueuntil the repairs were completed which was
not until the time of trial. Under the Policy, Plaintiff was not legally entitled to the funds and,
therefore, not entitled to the use of those funds until the repairs were completed. See Myint, 970
SW.2d at 927. We hold, therefore, that the Trial Court erred in granting prejudgment interest to
Plaintiff.

CONCLUSION

Thejudgment of the Trial Court granting prejudgment interest to Plaintiff isreversed.
All other aspects of the Trial Court’ sjudgment are affirmed, and this cause isremanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion, and for
collection of the costsbelow. The costson appeal are assessed one-half to Roy Michael Malone, Sr.,
and his surety, and one-hal f to Harl eysville Mutual Insurance Company, and its surety.

D. MICHAEL SWINEY, JUDGE



