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OPINION

Lowe's of Johnson City, Inc., appeals an order of the Trial Court overruling its motion
seeking to set aside adefault judgment in favor of LavondaKay Cable, wherein, after an evidentiary
hearing as to her damages, she was ultimately awarded a judgment of $50,000, the amount of the
addendum clause in her complaint for injuriesreceivedinafdl on Lowe’spremises. Alternatively,
Lowe' s moves that the complaint be dismissed for lack of jurisdiction over Lowe's because of a
misnomer in the complaint.

TheTrial Court overruled the motion, resulting in this appeal, wherein the Defendant raised
the following three issues:

1. Isthere good cause to set aside the default judgment based on “mistake,
inadvertence...or excusable neglect”?



2. Isthere good causeto set aside the default judgment because “the judgment
isvoid’?

3. Isthe award to plaintiff of her ad damnum in the amount of $50,000.00
supported by the preponderance of the evidence?

We list in chronological order events pertinent to the disposition of this appeal:
1. May 28, 1998. Complaint filed against “Lowe’s of Johnson City, Inc.”
2. Junel, 1999. Summons and complaint were served upon David Cliett, an assistant manager,

who placed “the summons and complaint in the mail box of either the store manager or the personal
coordinator for further handling.”

3. July 15, 1999. Motion for default judgment with certificate of service by mail to the following
address:

Lowe' s of Johnson City, Inc.
2805 N. Roan Street
Johnson City, Tennessee

4. July 22, 1999. Amended notice of hearing for September 8, 1999, with certificate of servicewith
the name and address heretofore stated.

5. September 9, 1999. Default judgment entered and proof received asto damages suffered by Ms.
Cable. Judgment enteredin the amount of $50,000. The default judgment contained the certificate
of service to the address heretofore stated.

6. October 15, 1999. Execution issued asto bank account of Lowe's.

Because the judgment was a final one the only viable avenue of relief is under Rule 60.02
of the Tenn.R.Civ.P., which provides as pertinent to this appeal the following:

Rule60.02. Mistakes—Inadvertence—ExcusableNeglect —Fraud, etc.
-- On motion and upon such terms as arejust, the court may relieve aparty or the
party’s legal representative from a final judgment, order or proceeding for the
following reasons: (1) mistake, inadvertence, . .. or excusable negect.

Lowe' sisunableto explain how the summons and complaint, which wereadmittedly served
upon its Assistant Manager, became mispaced. Additionally, it contends that the two notices
relative to motion for a default judgment and the final judgment were never received.



Theonly explanation for their not being received isthat the zip code for Lowe' saddresswas
omitted.

Onthe other hand, therecord disclosesthat all of theitemsclaimed not to have beenreceived
were sent in envel opes with areturn address to counsel for Ms. Cable, and that the envel opes were
never returned.

Under our caselaw, disposition of Rule 60 motionsattacking adefault judgment isleft tothe
sound discretion of trial judges, and they will not be reversed absent ashowing of abuse. Inre Estate
of Mayes, 843 S.W.2d 418 (Tenn. Ct. App. 1992); Nelson v. Simpson, 826 S.W.2d 483 (Tenn. Ct.
App. 1991). The burden of proof, however, is upon the movant to meet the requirements of the
Rule. Travisv. City of Murfreesboro, 686 S.W.2d 68 (Tenn. 1985); Nelson v. Simpson, supra.

In the case at bar the address of Lowe’ sdid not include azip code. Thereisno proof from
the postmaster, or the carrier which deliversmail to Lowe’s, what the practiceiswhen zip codes are
missing, nor isthere any proof asto how mail isreceived at Lowe's, nor how it is sorted thereafter.

Themost reasonableexplanationfor al threelettersnot being received by L owe sisthat they
met the fate — whatever that might have been — of the summons and the complaint, which were
received, but thereafter “went missing.”

In view of the foregoing we are unable to find that the Chancellor abused his discretion in
overruling the Rule 60 motion.

In reaching our determination, weare mindful that indoubtful cases asto whether a default
judgment should be set aside, trial judges should exercise their discretion favoring the application
and permitting the cause to be decided on the merits. We are also mindful of the cases cited by
Lowe swhereasingleinstrument waslost, such asin Keck v. Nationwide Systems, Inc., 499 SW.2d
266 (Tenn. Ct. App. 1973), wherein a letter sending the camplaint from the local to the national
officewaslost either inthemail or the national office, and Tennessee State Bank v. L ay, 609 S.W.2d
525 (Tenn. Ct. App. 1980 ), where the process was issued unde the Long-Arm Statute but,
according to the defendant, was never received.

Beforeconcluding asto thisissue, we suggest t hat had the caseturned on one of themailings
not being received, we might be inclined to rule otherwise, but three not being received is highly
unlikely.

As to the second issue, the Chancellor, when ruling on the Rule 60 motion, made the
following finding, and thereafter by order dlowed the complaint to be amended :

! Lowe's brief does contain in the appendix excerptsfrom the Domestic Mail Manual, which detailsthe

proper way to address mail. It does not, however, shed any light on what would happen should a zip code be omitted.
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The Court findsin regardsto the name, that it'savery ssimpe misnomer, thereis
no prejudice to anyone. Lowe's of Johnson City, Inc., isknown asLowe's, it's
advertised as Lowe's of Johnson City, Inc., even in the two letters from thar
insurance company Lowe' sisreferred to by three names, L owe’ sof Johnson City,
Inc., Lowe's Companies, and Lowe' s Home Centers, Inc. In fact, Lowe's of
Johnson City, Inc. isthelocal Lowe's building supply store, and thisis a matter
of asimple misnomer that should not have and does not have any effect onthese
proceedings. Of course the pleadings are amended to conform with the proper
name, which | understand is Lowe's Home Centers, Inc.

We believe the Chancellor acted properly in approving the amendment.

As to the third issue relative to the damages awarded, we have neither a transcript nor a
statement of evidence in the record concerning the hearing conducted to assess damages. We are,
therefore, unable to reach the merits of thisissue, but must conclusively presume that the evidence
presented justified the judgment of the Trial Court. See In re Rockwell v. Arthur, 673 SW.2d 512
(Tenn. Ct. App. 1983).

For theforegoing reasonsthejudgment of the Trial Court isaffirmed and thecauseremanded
for collection of thejudgment and cogs below. Costs of appeal are adjudged against Lowe’ sHome
Centers, Inc., and its surety.

HOUSTON M. GODDARD, PRESIDING JUDGE



