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This appeal arises from a divorce between a couple with along standing pre-marita relationship.
Citing thisrelationship, thetrial court classified two stock accountsas marital property and awarded
Wife a portion of their funds. These acocounts were pre-marital accountsof Husband. No marital
funds were deposited inthe accounts by either party and Wife had no interaction with the accounts.
Under the circumstances of this case, the trial court’s classification of this property as marital
property amounts to recognition of a common-law marriage, and Tennessee does nat recognize
common-law marriages. Assuch, thetrial court wasincorrect in awarding fundsfrom the accounts
to Wife. The tria court correctly assigned pre-marital debt, divided the remainder of marital
property, and awarded alimony in futuro and attorney sfees. We affirmin part and reversein part.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court Affirmed in part;
Reversed in part; and Remanded

DAvID R.FARMER, J., delivered the opinion of the court, inwhichHoLLy K. LiLLARD, J. and HEWITT
P. TOMLIN, Jr., Sp. J., joined.

TeresaMcCaig Marshall, Paris, Tennessee, for the appellant, Richard Eugene Stoner.
Vicki H. Hoover, Paris, Tennessee, for the appellee, Mary Elizabeth Stoner.
OPINION

On February 14, 1997, Richard and Mary Stoner were married in Maryland after a
relationship stretching badk almost twenty years. They moved to Tennessee in September of that
year, shortly after Mr. Stoner retired from hisjob with the federal government. Mrs. Stoner wasnot
employed during this twenty year period but did receive Social Security payments.! The couple
purchased a house and made the down payment using fundsfrom Mr. Stoner’ sstock account. They

1M rs. Stoner received Social Security before her 65" birthday due to a disability.



also purchased anew car for Mr. Stoner using his premarital vehicle asatrade-in. Eventualy, the
couplewasjoined by Mrs Stoner’s son from a previous marriage, who moved in with them after a
request by Mrs. Stoner.

Themarriage wasnot ahappy one. Mrs. Stoner ran the househol d’ sfinancesand Mr. Stoner
claimed he was given an allowance of $15 per week. Mr. and Mrs. Stoner maintained separate
bedroomsand constantly argued over seating arrangementsin the other rooms. Mr. Stoner testified
that he was verbally abused by both his wife and her son. Eventually, after Mrs. Stoner’s son
claimed he was attacked by Mr. Stoner, Mrs. Stoner committed Mr. Stoner to a mental hospital for
depression. After hewasreleased, Mr. Stoner filed for divorce citing inappraopriate marital conduct.

During the parties’ twenty year relaionship but prior to their marriage, Mrs. Stoner claimed
to have placed money in ajoint checking account which was used to pay for various expenses of
both parties. In her deposition, Mrs Stoner stated shedeposited her $337 Social Security check in
the joint account “once or twice a year.” However, at trial, Mrs. Stoner testified that she had
deposited her check every month. Mr. Stoner disputed the assertion that Mrs. Stoner deposited any
funds, claiming that her name was on the account because she had authority to sign checks. While
Mrs. Stoner confirmed at her deposition that she only had the authority to sign chedks, she testified
at trial that this statement was incorrect and that the account was a joint account. Fundsfrom this
account were invested by Mr. Stoner at Legg Masons. These stocks were placed in both a stock
account and a trust account. Both accounts were solely in Mr. Stoner’s name and remained so
throughout the coupl €' s relationship and eventual marriage.

Thetrial court granted theplaintiff adivorceonthegroundsaf inappropriatemarital conduct.
In its property division, thetrial court cited the long term relationship of twenty years between the
parties asthe basisfor itsdivision. Mr. Stoner received hispersonal checking account, one-half of
his vehicle, one-hdf of the marital home, one-half of the Legg Mason stock account valued at
approximately $78,250 and one-ha f of the accumul ated marita property. Mrs. Stoner received the
remainder of the marita property.

Mr. Stoner was awarded $41,340 of a Legg Mason Vaue Trust account as pre-marital
separateproperty. Theremaining balance, representing the growth of theaccount’ svalue during the
marriage, wassplit equally betweentheparties. In addition, Mrs. Stoner kept her pre-marital vehicle
and was awarded attorney’s fees. Mr. Stoner was assigned all the debt from the marriage and
ordered to pay dimony in futuro.

The issues presented on appeal by the appellant, aswe perceive tham, are as follows:

l. Did thetria court err in determining that the pre-marital relationship revealed that
the parties had used joint efforts and funds to accumul ate assets?



1. Didthetrial court err in finding that the pre-marital relationship entitled Mrs. Stoner
to approximately one-half of the value of the two Legg Mason accounts in Mr.
Stoner’ s name?

. Did thetrial court appropriately divide the equity in the marital home?

IV.  Did the court appropriately divide the marital debts?

V. Did the court appropriately divide the equity in Mr. Stoner’s vehicle?

V1.  Did the court properly award dimony in futuro after only two years of marriage?
VII.  Didthetrial court properly award attorney sfeesto Ms. Stoner?

To the extent that these issues involve questions of fact, our review of the trial court’sruling is de
novo With a presumption of correctness. See Tenn. R. App. P. 13(d). Accordingly, we may not
reversethe court’ s factual findings unless they are contrary to the preponderance of the evidence.
See, e.g., Randolph v. Randolph, 937 S\W.2d 815, 819 (Tenn. 1996); Tenn. R. App. P. 13(d). With
respect to the court’s legal conclusions, however, our review is de novo with no presumption of
correctness. See, e.g., Bell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg,
P.A., 986 SW.2d 550, 554 (Tenn. 1999); Tenn. R. App. P. 13(d).

Pre-Marital Relationship

Thetrial court in this case found that the“parties ha[d] . . . long term relations extending
back some twenty (20) or more years; that during that time these parties used joint efforts and joint
fundsin accumulating assets of both parties. That Mrs. Stoner, while not accumulating in her own
name, contributed significantly tothe accumulationof the parties’ assets by her domestic assistance
and companionship and that these parties held themselves out to be, and in fact, accumulated as if
they were husband and wife. . . . [T]hislong standing partnership gave riseto the Court’ sallowing
Mrs. Stoner aportion of theassets.” Thisfinding by thetrial court resulted in Mrs. Stoner receiving
one-half of the Legg Mason stock account valued at $78,250. In addition, thetrial court found that
the Legg Mason Vaue Trust account had experienced significant growth since the date of the
marriage. The court awarded Mr. Stoner $41,340 as separate pre-marital property and split the
account’s growth during the marriage equally, resulting in Mrs. Stoner receiving $28,515.

“It is settled law in Tennessee that though a common law marriage cannot be contracted
within this State, our courts do recognize acommon law marriage contracted in a statewhere such
amarriage isvalid.” Lightsey v. Lightsey, 407 S\W.2d 684, 690 (Tenn. Ct. App. 1966). Asthe
entire pre-marital relationship of the partiesinvolved in thisaction took placein Maryland, itisthus
necessary to examine Maryland law. Our examination of Maryland law discoversthat itsviews on
common law marriage parallels Tennessee law in many respects.



Maryland has continuously held that a common-law mariage, valid where
contracted, isrecognized in this State. Absent a showing that the "marriage” was
valid where performed, no amount of holding out as husband and wife, reputation
as being husband and wife, number of children, or any other factor will transpose
the living together of a man and woman into a legal marriage in this State.

Goldin v. Goldin, 426 A.2d 410, 412 (Md. Ct. Spec. App. 1981).

The trial court’s findings in this matter are clearly erroneous under Tennesseelaw. The
court’ sfindings show that it used the parties' pre-marital actions asabasisfor the property division
of the assetsheld by theparties. The court found that Mrs. Stoner had contributed “significantly to
theaccumulation of the parties’ assets by her domestic assistance and companionship.” Inaddition,
the court cited the fact that these assets had been accumulated while the parties held themsel ves out
to be husband and wife. As we have aready stated, neither Tennessee nor Maryland recognize
common law marriage. As such, the trial court in essence recognized a common-law marriage
between the Stoners, and thetrial court erred in dividing the pre-marital assets of Mr. Stoner onthis
basis?

Division of Pre-Marital Assets

As stated above, the trial court incorrectly determined that the pre-marital actions of the
partiesin this case should be determinativein theall ocation of assetsupon thedivorce of the parties.
As such, it is necessary to correct this error. This court finds that Mr. Stoner should have been
awarded the entire balance of the Legg M ason stodk account as separate property and thetrial court’s
order ismodified accordingly.

The tria court aso determined that a portion of the Legg Mason Value Trust was marital
property. This account, like the Legg Mason stock account, was a pre-marital asset solely in Mr.
Stoner’ sname. It remaned so throughout the marriage The court determined that the increase in
value that this Trust experienced during the marriage should be divided as marital property.
However, Tennessee Code Annotated section 36-4-121(b)(1)(B) states that “‘[m]arital property’
includes income from, and any increase in value during the marriage of, property determined to be
separate property. . . if each party substantially contributed t0 its preservation and appreciation. .
. during the period of the marriage.” Tenn. Code Ann. 36-4-121(b)(1)(B) (Supp. 2000) (emphasis
added).

2We do not suggest that there cannot be reasons for dividing pre-marital assets in a related dtuation. For
example, if the partieshad, in addition to maintaining a pre-marital relationship, run abusiness together, a court could
find that a business partner ship existed between the parties. See Bass v. Bass, 814 S\W.2d 38 (Tenn. 1991). We note,
however, that such afindingwould most likdy not be based in the law of domestic relations but in some other area of
law such as business partnership law.
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The testimony of Mrs. Stoner during the trial made it clear tha she had not “substantially
contributed” to the increase in the value of this account.

Q.

A.

How many times have you contacted the broker regarding this stock, Ms. Stoner?

| have never contacted - - | let [Mr. Stoner] do everything and | trusted him and he
always told me what was going on.

But you' ve never had any active participation in the stocks, have you?

No. | never requested to do so. Dick handled it and | trusted him to do what was
right with it.

Mrs. Stoner’s lack of “substantia contribution” was re nforced by Mr. Stoner’s testimony.

Q.

o > O 2

Mr. Stoner, the stock that we' ve been talking about today, is that your premarital
stock?

Itis. | owned al that stock prior to the marriage.
When did you first have that stock?
| was just talking to my broker today and he said I’ d been up there about 20 years.

Do you recall the last time you actually contributed any finances to the stock
yourself?

| haven't since | got married.

Before that, did you do anything yourself with the stock except just let your broker
handleit?

Mostly my broker, on his advise | bought and sold.

Did [Mrs. Stoner] assist you in any way handling the stock?

No way.



Itisthusclear that Mrs. Stoner did not “substantially contribute” to theincreasein Mr. Stoner’ s pre-
marital Legg Mason Value Trustaccount. Therefore, theincreasein valueof thisaccount during the
marriage is not marital property. Instead, it isthe separate propety of Mr. Stoner. Thus, we find
that the entire amount of the Legg Mason Value Trust, approximately $98,000, should have been
awar ded as separ ate property to Mr. Stoner, and thetrial court’sorder ismodified accordingly.

Marital Home

Subsequent to thefiling of this appeal, an orde was entered inthetrial court stating that the
parties had agreed that Mr. Stoner would purchase Mrs. Stoner’sinterestin the marital residencefor
the sum of $16,676.03. Asthis action was taken upon the agreement of the parties, we hereby find
that this issue has been waived on appeal.

Marital Debts

“Courts should apportion marital debts equitably in much the same way that they divide
marital assets.” Mondelli v. Howard, 780 SW.2d 769, 773 (Tenn. Ct. App. 1989). As such,
it is necessary to examine the relevant statute concerning the gpportionment of marital assets to
determine if thetria court properly assigned the marital debts of the parties. That statute states:

In making equitabledivision of marital property, the court shall consider all relevant
factorsincluding:

(1) The duration of the marriage;

(2) The age, physical and mental hedth, vocationa skills, employabil ity,
earning capacity, estate, financial liabilitiesand financial needsof each of the parties;

(3) Thetangible or intangible contribution by one (1) party to the education,
training or increased earni ng power of the other party;

(4) Therelative ability of each party for future acquisitions of capital assets
and income;

(5) The contribution of each party to the acquisition, preservation,
appreciation, depreciation or dissipation of themaritd or separate property, including
the contribution of aparty to the marriage ashomemaker, wage earner or parent, with
the contribution of aparty ashomemaker or wage earner tobe given the sameweight
if each party hasfulfilled itsrole;

(6) The va ue of the separat e property of each party;

(7) The estate of each party at the time of the marriage;

(8) The economic circumstances of each party at the time the division of
property isto become effective;

(9) Thetax consequencesto each party, costs associated with the reasonably
foreseeable sale of the asset, and other reasonably foreseezbl e expenses associated
with the asset;

(10) The amount of social security benefits available to each spouse; and



(11) Such other factors as are necessary to consider the equities between the
parties.

Tenn. Code Ann. 8 36-4-121(c) (Supp. 2000).

While examining the trial court’s division of marital dettsin light of the statute above, we
must be cognizant that

[t]rial courts have wide latitudein allocating debt, and appellate courts are hesitant
to second-guesstheir decisions as long as the debt has been properly classified and
then divided ina fair and equitable manner. Determining whether debt has been
divided fairly and equitably requires appellate courts to consider the trial court's
allocation of the debt in light of the division of property and the provision, if any,
for spousal support.

Mansfield v. Mansfield, No. 01A019412CHO0058, 1995 WL 643329, at *9 (Tenn. Ct. App. Nov.
3, 1995).

In our review of the record in this case, we fedl that thetrial court classified and divided the
debt of the partiesin a“fair and equitable manner.” Id. The court properly allocated the debt using
the factors listed in Tennessee Code Annotated section 36-4-121(c). Indeed, our previous
determinationthat Mrs. Stoner wasnot entitled to any fundsfrom Mr. Stona’ sL eggM ason accounts
reinforcesthisallocation. We hereby affirmthetrial court’ sorder assigning the entire amount of the
marital debt to Mr. Stoner.

Equity in Mr. Stoner’s Vehicle

"Marital property" meansall real and personal property, both tangibleand intangible,
acquired by either or both spouses during the course of the marriage up to the date
of the final divorce hearing or up to the date of the legal separdion hearing unless
equity would require another valuation date and owned by either or both spouses as
of the date of filing of a complaint for divorce or complaint for legal separation,
except in the case of fraudulent conveyance in anticipation of filing, and including
any property to which aright was acquired up tothe date of thefina divorce hearing,
or the date of legal separation hearing unless equity would require another valuation
date, and valued as of a date as near as reasonably possible to the final divorce
hearing date or the date of the legal separation hearing. . . .

Tenn. Code Ann. 8 36-4-121(b)(1)(A) (Supp. 2000).

Upon a review of the record, we take notice that Mr. Stoner has acknowledged that his
vehicleis marital property. Assuch, hedoes not claim that his vehicle isimproperly classified as
marital property. Instead, he claimsthat it wasunfair that he did not receive alarger portion of the
vehicle’s worth. Mr. Stoner argues that he should receive credit for the value of his pre-marita
vehicle that was traded-in to purchase the new vehicle.
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As-+thetrial courtisgranted broad discretionin adjusting and adj udicating the parties interest
in all jointly owned property. . . . Itsdecision regarding division of the marital propertyis entitled
to great weight on appeal.” Watters v. Watters, 959 SW.2d 585, 590 (Tenn. Ct. App. 1997). Upon
reviewing the record, we find that the trial court did not abuse its discretion in this area of the
property division. As such, we affirm the trial court’s ruling in respect to the division of Mr.
Stoner’ s vehicle.

Alimony Award

“Thetrial court hasbroad discretion concerning theamount and duration of spousal support.
Its decision is factually driven and requires a bdancing of factors.” Watters, 959 S.W.2d at 593.
The factors, asset forth under Tennessee statute, are as follows:

(A) Therelative earning capacity, obligations, needs, and financial resourcesof each
party, including incomefrom pension, profit sharing or retirement plansand all other sources;

(B) The rd ative education and training of each party, the ability and opportunity of
each party to secure such education and training, and thenecessity of aparty to securefurther
education and traning to improve such party's earning capecity to areasonable level;

(C) The duration of the marriage;

(D) Theageand mentad condition of each party;

(E) The physical condition of each party, including, but not limited to,
physical disability or incapacity due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian of aminor child
of the marriage;

(G) The separate assets of each party, both real and personal, tangible and
intangible;

(H) The provisions made with regard to the marital property asdefinedin §
36-4-121;

(1) The standard of living of the parties established during the marriage;

(J) The extent to which each party has made such tangble and intangible

contributionsto the marriage asmonetary and homemaker contributions,and tangible
and intangible contributions by aparty to the education, training or increased earning
power of the other party;

(K) Therelativefault of the partiesin cases wherethe court, in itsdiscretion,
deemsit appropriate to do so; and

(L) Such other factors, including thetax consequencesto each party, as are
necessary to consider the equities between theparties.

Tenn. Code Ann. § 36-5-101(d) (Supp. 2000).

In the past, this court has determined that “[t]he most significant factors are need and the
abilitytopay.” Watters, 959 S\W.2d at 593. Examining all of the factors set forth under the statute
and giving due weight to the most significant, we find that the trial court did nat incorrectly
determinethe amount and type of support for Mrs. Stoner. Itisclear that Mrs. Stoner, dueto her age
and medical problems, hasagreat need for alimony in futuro. 1tisequally clear that Mr. Stoner has
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the ability to pay the amount awarded by thecourt. As such, we affirm the trial court’s award of
adimony in futuro to Mrs. Stoner.

Attorney’s Fees

“The award of legal expensesis appropriate when the spouse seeking them lacks sufficient
funds to pay her expenses or would be required to deplete her resources.” Watters, 959 S.W.2d at
594. Inthis case, Mrs. Stoner was awarded attorney’' s fees by the trial court. We take notice that
thetrial court thought such an award appropriate even after the division of marital property and the
award of dimony in futuro. Wefeel that such an award iseven more proper given on modification
of thetrial court’ saward of the Legg Mason accounts.® Therefore, we hereby affirmthetrial court’s
award of attorney’s feesto Mrs. Stoner.

Conclusion

Based on the foregoing conclusions, thetrial court’s order awarding Mrs. Stoner part of
the value of the Legg Mason accounts is hereby reversed. Thetrial court’s decisions on al other
matters are affirmed. Costs on appeal are assessed against the appellant, Richard Eugene Stoner,
and his surety, for which execution may issue if necessary.

DAVID R. FARMER, JUDGE

3The Appellant has al so recognized that Mrs. Stonerwould be unableto pay her attorney’ sfeesif the courtruled

in his favor on this issue. The recognition by the A ppellant that it would be equitable to pay such fees is to be
commended.
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