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OPINION
|. Factsand Procedural History

The Appellant, MariaNelson (“Ms. Nelson”) isaresident of West Memphis, Arkansasand
holds a valid Arkansas driver’s license. On November 5, 1997, Ms. Nelson and another motorist
were involved in an automobile accident in Memphis, Tennessee. The accident report stated that
the other motorist’ sautomobilestruck Ms. Nel son’ sautomobilewhen Ms. Nel son attempted to make
aleft turnfrom thewrong lane. Thereport aso stated that the estimated damage to each automobile
wasover four hundred dollars. By letter dated September 14, 1998, the Appelleg, Stateof Tennessee
Department of Safety (“the Department”), informed Ms. Nelson that her driver’ s license, driving
privileges, and privileges to obtain a license would be revoked on October 4, 1998 unless she



complied with one of the following provisions: (1) submit proof tha she had motor vehicleliability
Insurance at thetime of the accident; (2) fileanotarizedrelease(s) from all personswho filed claims
for damageswith the department for the accident; or (3) deposit cash or acorporatesurety bondwith
the department for $2,727.00. The Department also informed Ms. Nelson that she had aright toa
hearing on the proposed action if she requested a hearing on or before October 4, 1998.

Ms. Nelson requested a hearing on October 5, 1998. By letter dated October 30, 1998, the
Department granted Ms. Nelson a hearing scheduled for November 12, 1998. The letter also stated
that if Ms. Nelson wished to reschedule the hearing date, she should make the request in writing.
On November 5, 1998, Ms. Nel son made awritten request to reschedulethe hearing. By letter dated
November 11, 1998, the Depatment notified Ms. Nelson that she had lost her driver’s license,
driving privileges, and privileges to obtain a license. By letter dated December 18, 1998, the
Department notified Ms. Nelson that the hearing was rescheduled for January 14, 1999. Ms. Nelson
claimsthat she never received thisletter. On January 14, 1999, Ms. Nelson failed to appear at the
hearing, and a default judgment was entered. Ms. Nelson submitted a petition for reconsideration
on February 16, 1999. On March 18, 1999, the Department denied Ms. Nelson’ s petition. On May
21, 1999, Ms. Nelson filed a petition for judicial review with the Chancery Court of Davidson
County. Thetrial court afirmed the order of the Department and dismissed Ms. Nelson’ petition
with prgjudice. This appeal followed.

1. Standard of Review

Our standard of review of this administrative agency is governed by section 4-5-322 of the
Tennessee Code, which provides:

(h) The court may affirm the decision of the agency or remand
the case for further proceedings. The court may reverse or
modify the decision if the rights of the petitioner have been
prejudiced because the administrative findings, inferences,
conclusions or decisions are:

() Inviolation of constitutiond or statutory provisions;

(2) Inexcess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion; or
(5) Unsupported by evidence which is both substantial

and material in the light of the entire record.

In determining the substantiality of the evidence, the

court shall take into account whatever in the record fairly
detracts from itsweight, but the court shall not substitute
its judgment for that of the agency as to the weight of the
evidence on quedions of fact.

(i) No agency decision pursuant to a hearingin a
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contested case shall be reversed, remanded or modified
by the reviewing court unless for errors which affect
the merits of such decision.

TeENN. CoDE ANN. 8 4-5-322 (h)-(i) (1998).

In the case at bar, the decision of the administrative agency was not a decision on the merits but
rather adefault judgment. Our review isnot areview of the merits of the case but isareview of the
trial court’s decision affirming the Department’ s decision to enter default against Ms. Nelson.

[11. Law and Analysis

The following issues, as we perceive them, are presented for our review: (1) whether Ms
Nelson was required to provide proof of financial responsibility under section 55-12-105 of the
Tennessee Code; (2) whether Ms. Nelson's driver’s license, driving privileges, and privileges to
obtain alicense were revoked on November 11, 1998, prior to the date set for the hearing such that
she was, therefore deprived of dueprocess; (3) whether Ms. Nelson failed to receive notice of the
January 14, 1999, hearing and was, therefore, deprived of due process; and (4) whether thetrial court
erred in assessing court costs against Ms. Nelson as anindigent litigant. We will examine each of
these issuesin turn.

Thefirstissue presented for our review iswhether Ms. Nelson wasrequired to provide proof

of financial responsibility under section 55-12-105 of the Tennessee Code.! Section 55-12-105
states:

(a) The commissioner shall, upon receiving an acddent report

of an accident occurring in this state which hasresulted in

bodily injury, or death, or damageto the property of any one (1)

person in excess of four hundred dollars ($400), and upon

determining that there is a reasonable possibility of ajudgment

against the owner, operator, or both, and upon receiving notice

of aclaim filed against such owner, operator, or both, revoke

the license and all registrations of the owner, operator, or both,

of amotor vehicle involved in such accident, and in case of a

nonresident, the privilege of operating a motor vehicle within

the state and of the use within this state of any motor vehicle

owned by such nonresident, unless such operator, owner, or

both, shall deposit security in a sum which shall be sufficient

in the judgment of the commissioner, and in no event less than

five hundred dollas ($500), to satisy any judgment or judgments

lI n her appellate brief, Ms. Nelson arguesthat she was not required to comply with section 55-12-104(a) of the
Tennessee Code. The Department never stated that Ms. Nelson must comply with section 55-12-104(a). Rather, the
Department stated that Ms. Nelson must comply with section 55-12-105. Wefind that M s. Nelson intended to argue that
she was not required to comply with section 55-12-105 instead of section 55-12-104(a).
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resulting from such accident which may be recovered againg
such operator, owner, or both.

(b) The following, and only thefollowing, shall be acceptable
proof of financial security:

(1) Filing of written proof of insurance coverage with the
commissioner on forms approved by the commissioner;

(2) The deposit of cash with the commissioner of no less than
the amount specified in 8 55-12-102, or in the total amount of
all damages suffered, whichever isless, subject to a minimum
deposit of five hundred dollars ($500);

(3) The execution and filing of abond with the commissioner
of no less than the amount specified in § 55-12-102, or in the
total amount of all damages suffered, whichever is less, subject
to aminimum bond of five hundred dollars ($500); or

(4) The submission to the commissioner of notarized releases
executed by all parties who had previoudly filed daims with
the department as aresult of the accident.

(c) Any notice of revocation issued under this section shall be
sent by United States mail to the last known address of such
operator and owner not less than twenty (20) days prior to the
effective date of revocation, and shall state the amount required
as security, and that the operator, owner, or both are entitled to
an administrative hearing conducted pursuant to a request under
the provisions of 8§ 55-12-103(a). Any request for an administrative
hearing must be submitted in writing on or before the effective
date of the proposed revocation.

TENN. CoDE ANN. 8 55-12-105 (1998).

Ms. Nelson claims that the accident failed to result in damage to property in excess of four
hundred dollars such that section 55-12-105 was inapplicable. We disagree. Section 55-12-110(a)
of the Tennessee Code states:

Any party who has suffered damages as a result of an accident
may submit to the commissioner an affidavit or an accident

report showing thereon the amount of damages suffered. The
affidavit or accident report, when properly executed, shall, for

the purpose of this chapter, be accepted by the commissioner

as satisfactory evidence to indicate the amount of actual damages,
unless evidence to the contrary is received, in which case the
commissioner shall, for the purposes of this chapter, determine

the damages from written evidence submitted to the commissioner.



TENN. CoDE ANN. 8§ 55-12-110(a) (1998).

The accident report which was filed with the commissioner states that each automobile sustained
morethan four hundred dollarsin damage. Pursuant to section 55-12-110(a), the commissioner was
entitled to rely on the accident report and find that the accident caused more than four hundred
dollarsin property damage unlessthe commissioner received evidence to the contrary. Wecanfind
no such evidenceto the contrary in the case at bar. Accordingly, thisissue iswithout merit.

The second issue presented for our review iswhether Ms. Nelson’ sdriver’slicense, driving
privileges, and privileges to obtain alicense were revoked on November 11, 1998, prior to the date
set for the hearing such that she was, therefare, denied due process. The trial court noted in its
memorandum and order that therecord reveded that no action was taken to actudly revoke Ms
Nelson’slicense until after the January 14, 1999, hearing. As stated by thetrial court, “Whileitis
not clear to the Court or from the record why the Department would have reschedul ed a hearing for
the petitioner on January 14, 1999, but sent the petitioner aletter revoking her license on November
11, 1998, the Court finds that there was no deprivation of due process.” We agree. The Department
mailed Ms. Nelson a letter dated November 11, 1998, stating that her driver’slicense, driving
privileges, and privileges to obtain a license were revoked. Nevertheless, the Department
reschedul ed the hearing on the matter for January 14, 1999. Clearly theDepartment didnot actually
revoke Ms. Nelson’s driver’s license, driving privileges, and privilegesto obtain alicense when it
had rescheduled a hearing for alater date on the matter. Because we find that Ms. Nelson’s rights
were not actually revoked prior to the January 14, 1999, hearing, wefind that she was not deprived
of due process when the Department sent her the letter dated November 11, 1998.

Thethird issue presented for our review iswhether Ms. Nelson failed to receivenotice of the
January 14, 1999, hearing and was, therefore, deprived of due process. The Department contends
that it notified Ms. Nelson by letter dated December 18, 1998, that the hearing was rescheduled for
January 14, 1999. Ms. Nelson claimsthat she never received theletter. Therearetwo waysto prove
that aletter has been received: (1) by direct proof of delivery and receipt; or (2) by proof that the
letter was duly mailed. See U.S. Life Title Ins. Co. v. Department of Commerce and Ins. 770
S.W.2d 537, 542 (Tenn. Ct. App. 1988). Proof of due mailing raises a presumption that the letter
was received. Seeid. Proving that aletter was duly mailed requires evidence that the letter was
deposited with the post office properly stamped and correctly addressed. Seeid.; Southern Region
Indus. Realty, Inc. v. ChattanoogaWarehouse & Cold Storage Co, Inc., 612 SW.2d 162, 164 (Tenn.
Ct. App. 1980); W.E. Richmond & Co. v. Security Nat'| Bank, 64 S.W.2d 863, 869 (Tenn. Ct. App.
1933). “Evidence that another letter, addressed in the same manner as the letter in question, was
received by the addressee, isentitled to beconsidered in determining whether or not the presumption
will arise.” W.E. Richmond & Co., 64 S.W.2d at 869 (citing Lawrence Bank v. Raney & Berger Iron
Co., 26 A. 119, 121 (Md. 1893)). The presumption is one of fact which can be rebutted. Seeid.

Thereis no direct evidence that the letter dated December 18, 1998 was recaved by Ms.
Nelson. Accordingly, it was incumbent on the Department to present evidence that the letter was
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duly mailed. We find that the Department failed to satisfy its burden. The Department notes that
there is no evidence that the letter was returned for insufficient postage or inability to make a
delivery. The Department presentsno evidence, however, that the letter was properly stamped and
deposited with the post office. Whilethe address on the face of the letter reflectsthat it was mailed
to the address at which Ms. Nelson received all other correspondence and natices from the
Department, this alone is not sufficient evidenceto raise the presumption that the letter was duly
mailed. Wefind that Ms. Nelson’ s due process rights were violated for failure to receive notice of
the hearing rescheduled for January 14, 1999. Consequently, the trial court erred in affirming the
Department’ s default judgment against Ms. Nelson.

The final issue presented for our review is whether the trial court erred in assessing court
costs against Ms. Nelson as an indigent litigant. Because we find that the trial court erred in
affirming the Department’ s default judgment against Ms. Nelson, wedeclineto addresstheissue of
court costs.

IVV. Conclusion

For the foregoingreasons, we reversethe decision of thetrial court affirming the Appellee's
entry of default judgment against the Appellant and remand the case to the trial court for further
proceedings consistent with this opinion. Costs of this appeal are taxed against the Appellee, State
of Tennessee Department of Safety, for which execution may issueif necessary.

ALAN E. HIGHERS, JUDGE



