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OPINION

Andrew Robert Frances (“Husband”) and PamelaLynn Lewis("Wife") weremarried on July
25, 1993, and Wifefiled apetition for divorce twenty-three monthslater, inJune of 1995. The next
three years were spent in discovery and other pretrial mattersin thisdivorcelitigation. At thetime
of themarriage, both worked inthemusicindustry. Wifewasapartner in Doyle-L ewisManagement
Inc., a firm which, at that time managed one of the world's mog successful recording artists.
Husband operated a management company in Californiarelated to the recording industry.

When they entered into this short-lived marriage, bath parties were mature people with
established professional careers in the music industry. Both had accumulaed assets, but Wife's
successhad enabled her to accumulate asubstantial estate, primarily consisting of real property and



investment accounts. Asvalued intherecord, the premarital value of thoseseparate assets of Wife
was almost fifty times greater than the value of the premarital assets of Husband. During the
marriage, both parties maintained separate checking and investment accounts, filed separate tax
returns, and never held any property jointly.

Husband assertsthat the value of the marital estate subject to distributionis$7.1 million, the
value at the time of the hearing of Wife's two major assets, her real property and her investment
accounts. Throughaseriesof separate arguments, Husband arguesthat Wife’ sinvestment accounts,
in their entirety, aswell asthereal property, were converted to marital property and, alternatively,
that any increasein the value of Wife' sseparatereal property was marital property. Husband asserts
that he should have been awarded half of the marital estate, or approximately $3.5 million. He
includes none of his separately owned property, or itsincrease in value, in the marital estate.

Wife insists that there was no marital property and that her separate property remained
separate. She also asserts that Husband did not make a substantial contribution to the preservation
or appreciation of her separately owned property. Therefore, she argues, Husband was not entitled
to any award of property. She does not seek any portion of Husband' sincome during the marriage
or theincrease in value of his separate property.

Thetrial court determined that the marital estate was theincrease in Wife's net worth from
the date of the marriage to the date Wife filed for divorce, and calculated that increase to be $1.4
million. The court awarded Husband $250,000 as an equitable distribution of the marital property,
reasoning that an equal division of the increase in Wife's net worth during the marriage was
inappropriate due to the marriage's short duration, Husband' s lack of need, and Husband’ s failure
to contribute to the marriage. Asabasisfor the award, thetrial court acknowledged evidence that
Husband wasagood conversationalist, had been an asset at social gatheringsamong Wife'sbusiness
associates, and had spent some time and energy on the renovation of Wife' sreal property.

The parties have focused their evidence and argument on the classification of the property
at issue. Regardless of the size of the marital estate, however, the ultimate determination to be made
in the distribution of marital property is whether the distribution is equitable. With considerations
of equity in mind, and as abackground for our examination of the parties arguments, wemust first
review the facts of the parties’ situation.

Prior to her marriage, Wife acquired two tracts of real property. The first, the Music Row
properties, consisted of five parcels, four of which Wife still owned at the time of the divorce. The
second was a house and sixty-eight acres, the Harrison House, where the parties lived during their
marriage. During the five months between Wife's purchase of these properties and the parties
marriage, substantial renovations were undertaken, all of which were pad for by Wife While
Husband testified that he assisted with these renovations, overseeing workers, writing checks (on
Wife's accounts), etc., mog of those efforts took place before the marriage because the parties
wanted to move into the renovated house after the marriage.
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At some point, apparently prior to the marriage, Husband and Wife formed a "boutique”
record label, North/South Records Incorporated, which was funded by a major label, and paid
Husband an annual salary of $100,000. Husband received atotal of $150,000 in salary from this
company. The office of North/South wasin one of theMusic Row properties. Alsointhat building
was the office of Wife’scompany. Wifetestified that she agreed to st up North/South in order to
give Husband an opportunity for acareer in Nashville. Shea so stated that thefundingwasavailable
because of her reputation in the industry.

As discussed above, Wife's primary business activity was her part ownership of Doyle-
Lewis, which managed a very successful entertaner. DoyleLewis s major asset was its right to
receive management commissions from that artist, based upon record sales. Doyle-Lewis lost its
management contract with its most successful client around mid-1994, and the business was
dissolved. Litigation ensued, which was settled in October of 1996, resulting in a substantial
payment to Wife. Wife started other business venturesrlated to the mus c industry.

North/South was apparently not a successful venture. During discovery in this divorce
litigation, Wifelearned of someactivitiesby Husbandrelated to hisoperation of North/South which
caused her to question his business practices. Shortly after Wife filed for divorce, Husband, on
behalf of North/South, sued the major record company which had provided the funding for
North/South. Wife testified that she had asked Husband not to bring such a suit, and had been
unaware that he had initiated the litigation until she was contacted during the discovery processin
that lawsuit. Wife maintains that the litigation initiated by Husband had a negative effect on her
positionin, and eventual settlement of, the lawsuit resulting from the dissolution of her partnership.
The North/South lawsuitwas al so eventual ly settled, but Husband was unable to document how the
proceeds received by North/South (approximately $100,000) were distributed. Wife received none
of that money.

Husband made few monetary contributions to the marriage. Infact, the record showed that
the total amount of household expenses paid from Husband's checking account was $1,090. Wife
provided everything else. Husband held $97,801 in investment accounts at the beginning of the
marriage, and by early 1998, his holdings in those accounts had doubled.

With regard to Husband’ snon-monetary contributionsto the marriage, the record showsthat
Husband maintained an apartment and businessinterestsin Californiaand spent agreat deal of ime
there during the marriage. Wifetestified that he was seldom in Nashville at their home during the
six months preceding her filing of the petition for divorce. Husband once supervised theinstallation
of a security gate and occasionally cut some weeds at Wife's resdence. While the record showed
that Husband signed some checksfrom Wife'saccountsto cover improvementson her rea property,
the bulk of these improvements were done before the marriage. He admittedto smoking marijuana
on the grounds of her residence and at her Music Row property where his offices were located, in
spite of her request that he not do so. At one point in the marriage, Wife requested they attend
marriage counseling. After attending three sessions, Husband refusad to continue.



While Wife admitted that Husband's conversational skills had been an asset at social
gatherings, particularly among their mutual acquai ntances in the music business, she also testified
that Husband's business decisionswere detrimental to her interests. During thelitigation Wifefaced
in relation to her business, Husband provided little emotional support. He did not even stay in the
area

At the time of the marriage, Wife possessed several invesment accounts valued at
$3,200,000. The greater part of the trial and, consequently, the record before us were devated to
tracing various deposits, payments, and transfers through Wife' s separate accounts. 1n 1994, Wife
hired afinancial manager who consolidated her investment accountsinto three new accounts. There
isno real dispute that the purpose of the many exhibits and long testimony regarding the activity in
these accountswas to demonstrate that Wife deposited her earnings during the marriage into these
accountsand transferred money among them. The value of Wife' sthreeinvestment accountsat the
time of the hearing was $4,070,000.

Husband returned to Californiabefore Wifefiled for divorce. Thetwo partieshad no further
contact, except related to thislitigation. Thus, although thedivorcetrial took placealmost fiveyears
after the marriage, the parties separated after less than two years of marriage.

Upon the dissolution of a marriage, courts are called upon to divide the assets the parties
accumulated during the marriage. Such decisions are very fact specific, and many circumstances
surrounding the property, the parties, and the marriageitself play arole. However, thelaw provides
somegeneral guidelinesto use. Thetask involvesseveral steps, thefirst being to determine whether
an asset is subject to division at all.

Tennessee, being a “dual property” state, recognizes two distinct classes of property: (1)
“marital property,” asdefined in Tenn. Code Ann. § 36-4-121(b)(1); and(2) “ separateproperty,” as
defined in Tenn. Code. Ann. § 36-4-121(b)(2). Batson v. Batson, 769 S.W.2d 849, 856 (Tenn. Ct.
App. 1988). Thedistindion isimportant because, in an action for divarce, only marital propertyis
divided between the parties. Tenn. Code Ann. § 36-4-121(a)(1); Brock v. Brock, 941 S.W.2d 896,
900 (Tenn. Ct. App. 1996). Separate property is not part of the marital estate subject to division.
Cutsinger v. Cutsinger, 917 SW.2d 238, 241 (Tenn. Ct. App. 1995). Accordingly, when it comes
to dividing a divorcing coupl €' s property, the court should initially i dentify the separate property,
if any, belonging to each party. Anderton v. Anderton, 988 S.W.2d 675, 679 (Tenn. Ct. App. 1998).

Asagenera statement, separate property is that which was owned by one party before the
marriage or given to one party during themarriage. Tenn. Code Ann. § 36-4-121(b)(2). It includes
(1) property owned by a spouse before marriage, (2) property acquired in exchangefor property
acquired before marriage, (3) income from and appreciation of property owned by a spouse before
marriage, and (4) property acquired by a spouse at any time by gift, bequest, devise or descent.
Tenn. Code Ann. 8§ 36-4-121(b)(2). Property acquired by one party during the marriage with that
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party’s separate premarital funds is considered separate property. Tenn. Code Ann. 8§ 36-4-
121(b)(2)(B) (separatepropertyincludes” property acquired in exchangefor property acquired before
the marriage”); Wilson v. Moore, 929 SW.2d 367, 374 (Tenn. Ct. App. 1996). Likewise, income
received from a party’ s separate assets remains separae property, as does any increase in value of
separate property, unless each party substantially contributed to the preservation and appreciation
of the property during the marriage. Tenn. Code Ann. § 36-4-121(b)(2)(C).

Generd ly, property that is acquired during the marriage by either or both spouses and till
owned by either or both spouses when the divorceis granted isclassified asmarital propertyandis,
thus, subject to equitable division. Tenn. Code Ann. 8 36-4-121(b)(1). As stated above income
from separate property received during the marriage and appreciation in value during the marriage
of separate property isproperly classified asmarital property “if each party substantially contributed
to its preservation and appreciation.” Tenn. Code Ann. 8§ 36-4-121(b)(1)(B). Substantial
contributions must be real and significant, but they need not be direct. Mahaffey v. Mahaffey, 775
S.W.2d 618, 623 (Tenn. Ct. App. 1989). Contributionsare substantial if they enablethe spousewho
owned the property to retain it during the marriage. 1d. Depending on the circumstances, the
contribution of a spouse as homemaker, wage earner, parent, or family financial manager may be
substantial, as well as other contributions the court may determine. Tenn. Code Ann. § 36-4-
121(b)(1)(D).

Conduct between the parties can affed the classification of the property. For example, if
either spouse makes a gift of separate property to themarital estate, the property istransmuted into
marital property. McClellanv. McClellan, 873 S.W.2d 350, 351 (Tenn. Ct. App. 1993); Batson, 769
S.W.2d at 858. A presumption of transmutation arises when a party uses separate fundsto purchase
property but places the property in thenames of both spouses. Wright-Miller v. Miller, 984 SW.2d
936, 941 (Tenn. Ct. App. 1998); Barnhill v. Barnhill, 826 S\W.2d 443, 452 (Tenn. Ct. App. 1991).
Transfer of title in previoudy separately owned propety to joint ownership also creaes a
presumption of agift to the marital estate. Kincaidv. Kincaid, 912 SW.2d 140, 142 (Tenn. Ct. App.
1995). Either of these presumptions can be rebutted with “evidence of circumstances or
communications clearly indicating an i ntent that the property remain separate.” McClellan, 873
S.W.2d at 351; Batson, 769 S.W.2d at 858.

Similarly, either spouse can give his or her interest in marital property to the other spouse,
making it separate property. Mose v. Mose, No. 01A01-9508-CH-00337, 1996 WL 76321 at *7.
(Tenn. Ct. App. Feb. 23, 1996) (no Tenn. R. App. P. 11 application filed) (wife deposited her salary
into separate savings account during marriage, and husband consented to her treating this account
as her own, effecting a gift to wife). Courts will look to the intent and actions of the parties. Id.;
Wilsonv. Moore, 929 SW.2d at 374 (aspouse cannot place marital property beyond the reach of the
other spouse simply by depositing it in aseparate account). 1n such situations, the determination of
whether property is jointly or separately hdd depends upon the circumstances. Langford v.
Langford, 421 SW.2d 632, 634 (Tenn. 1967).



Whether an asset is separate property or marital property isaquestion of fad. Cutsinger,
917 SW.2d at 241; Sherrill v. Sherrill, 831 SW.2d 293, 295 (Tenn. Ct. App. 1992). Thus, atrid
court’ sclassification decisions are entitled to great weight on appeal. Wilson v. Moore, 929 S.\W.2d
at 372. Thesedecisionswill be presumed to be correct unlessthe evidence preponderates otherwise,
Hardinv. Hardin, 689 SW.2d 152, 154 (Tenn. Ct. App. 1983), or unlessthey are based on an error
of law. Mahaffey, 775 SW.2d at 622.

The trial court is charged with equitably dividing, distributing, or assigning the marital
property in “proportions as the court deemsjust.” Tenn. Code Ann. 8§ 36-4-121(a)(1). Thus, after
the property isclassified, the court is to make an equitable division of the marital property. The
court is to consider sevaal factors in itsdistribution, including the duration of the marriage, the
contribution to and dissipation of the marital estate, the value of the separate property, and the estate
of each party at the time of the marriage. Tenn. Code Ann. § 36-4-121(c) (listing the factorsto be
considered). The court may consder any other factors necessary in determining the equities
betweentheparties, Tenn. Code Ann. 8 36-4-121(c)(11), except that division of themarital property
isto be made without regard to marital fault. Tenn. Code Ann. § 36-4-121(a)(1).

The court’s distribution of property “is not achieved by a mechanical application of the
statutory factors, but rather by considering and weighing the most relevant factorsin light of the
unique facts of the case.” Batson, 769 S.W.2d at 859. An equitabledistribution is not necessarily
an equal one. Word v. Word, 937 SW.2d 931, 933 (Tenn. Ct. App. 1996). Thus, adivision isnot
rendered inequitable simply becauseit isnot precisely equal, Cohen v. Cohen, 937 S.W.2d 823, 832
(Tenn. 1996); Kinard v. Kinard, 986 S.W.2d 220, 230 (Tenn. Ct. App. 1998). Similarly, equity does
not require that each party receive a share of every piece of marital property. King v. King, 986
S.W.2d 216, 219 (Tenn. Ct. App. 1998); Brown v. Brown, 913 SW.2d 163, 168 (Tenn. Ct. App.
1994).

The trial court’s gaal in a divorce case is to divide the maital property in an essertially
equitable manner, and equity in such cases is degpendent on the facts of each case. The fairness of
a particular division of property between two divorcing partiesis judged upon its final results.
Watters v. Watters, 959 SW.2d 585, 591 (Tenn. Ct. App. 1997).

Again, however, some general principles have been developed. Because dividing amarital
estateisa process guided by considering all relevant factors, including those listed in Tenn. Code
Ann. § 36-4-121(c), in light of the facts of a particular case, atria court has a great deal of
discretion concerning the manner in which it divides marital property. Smith v. Smith, 984 SW.2d
606, 609 (Tenn. Ct. App. 1997); Wallacev. Wallace, 733 SW.2d 102, 106 (Tenn. Ct. App. 1987).
Appellatecourtsordinarilydefer to thetrid judge’ sdecision unlessit isinconsistent with thefactors
in Tenn. Code Ann. 8 36-4-121(c), or is not supported by a preponderance of theevidence. Brown,
913 S.W.2d at 168; Wilson v. Moore, 929 SW.2d at 372.



It isundisputed that Wife acquired thereal property involved in this appeal, the Music Row
properties and the Harrison House, prior to the marriage. Although she borrowed money to finance
the acquisition this real property, her accounts contained sufficient funds to have enabled her to
purchasethe property without any financing. Wifepaid for significant renovationsto both properties,
some of which occurred before the marriage and some during it. She paid off the indebtedness on
the properties during the marriage. Husband made nofinancial contributionstoward the acquisition
or improvement of Wife' sreal property.

Thereisno question that the real property wasWife' s separate property beforethe marriage.
Wethink thereisnoreal question that thereal property remains Wif €'s ssparateproperty.’ Husband
claimsthat theincrease in the net equity in thered property during the marri agei smarita property.
Essentidly, he claims the entire current value of the properties as the net increase in equity, and
values this equity at $3,067,000.2

Thestatutory definitions set out above providethat incomefrom and appreci ation of propety
owned by a spouse before marriage is separate property, unless each party substantially contributed
to the preservation and appreciation of the property. Tenn. Code Ann. 88 36-4-121(b)(2)(C) and
(b)(1)(B). "Our courts have condgstently interpreted the phrase 'any increase in value as all
inclusive." Cohen, 937 SW.2d at 832 (citations omitted). This means increases in equity are
viewed under the statute asincreasesin value. Id. at 833.

The two prerequisites which must be met before a non-owne spouse may claim an
interest in the increased equity on separate property are clearly set out in the statute.
First, theincreasein equity (i.e., theredudion in debt) must have occurred during the
marriage. Second, the non-owner spouse must have made a substantial contribution
to theincrease, i.e., reduction.

Id.

Husband claimsthat he made substantial contributionsto the preservation and appreciation
of Wife's rea property by: attempting to have a gate installed at the Harrison House, helping
interview farm managers, cutting and burning weeds, “actually’ going to the county clerk’s office
to get license plates for afarm truck, meeting with and supervising various people involved in the
renovations, and writing and signing checksdrawn on Wife's property account for various items

lHusband argues that the real property was converted from separate property of Wife to marital property on
thebasisofthetheory of “commingling.” Heassertsthat marital property, Wife'ssalary and Wife' sinvestment accounts,
which Husband claims became marital property dueto commingling, were used to pay off the debtson thereal property.
Husband’s argument must red, however, on the related theory of transmutation. Since there is absolutely no evidence
that Wife or the couple treated the real property in a way which would indicate an intention that it become marital
property, Husband’s argument that W ife’sreal property is marital property must fail. Batson, 769 S.W. 2d at 858.

2H usband asserts that the Harrison House had a net equity of $28,000 at the time of the marriage, and the M usic
Row properties had a negative net equity since their value was $400,000 and the indebtedness on them was $510,000.
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related to the properties. The testimony indicates that most of Husband's activities related to the
renovations occurred before the marriage. Wife disputes, through her own testimony and that of
others, that Husband spent much time or effort related to improvementsin her real property or that
he ever had any responsibility over those improvements.

Thetrial court’sfindings on thisissue are equivocal. In one part of its order, thetrial court
observed that Husband’ s counsel spent *an inordinate amount of time and effort on an unsuccessful
attempt to prove that the value of wife' sreal estate had increased in value during the course of the
marriage duein part to husband’ s contribution.” However, thetrial court later found that, “ husband
spent substantial time and energy in connection with improvement of wife' sreal estate.” Thetrial
court’scomments at the clase of the hearing do not help to clear up the confusion. The court stated:

Astowhether the husband, with respect to thereal estate, made asubstantial material
contribution, | would say that it —“substantial,” | don’t think has to be very much —
and so | think | probably would say he made some contribution, assuming that | find
what | don’t think I’m going to, and | — I know what the approximate value was, but
| would say that — that it’s not going to be areal element in this case because it’s
going to come out in the wash upon the equitable possessions that his contribution
was not very much, not to say that it wasn’t substantial.

To the extent the trial court’scomments imply that the substantid contribution standard is
lessthan “real and significant,” wedisagree. Tenn. Code Ann. 8 36-4-121(b)(1)(B); Mahaffey, 775
SW.2d at 623. We are unable to find that Husband has demonstrated that he made any real or
significant contri butions, directly or i ndirectly, to the increase in net equity in Wife' s real propety
or that his actions allowed Wife to retain the property, increase its value through improvement, or
increaseitsequity through debt reduction. Accordingly, wefind that theincreasein equity of Wife's
separatereal property isd so her separate property and not marital property.

V.

Husband also maintainsthat all the money in Wife'sinvestment accounts are marital assets,
notwithstanding the fact that those accounts were set up and funded prior to themarriage. Because
Wife made deposits into the accounts during the marriage from her income, which he claims as
marital property, Husband contends tha the "commingling” of assets transformed the separate
accountsin their entirety into marital assets. Thus, heclaims the $4,070,000 in the accountsas of
the hearing date as marital property. These accounts were valued at $3,200,000 at the time of the
marriage.

A great deal of time at trial, a great number of exhibits, and a large portion of Husband's
brief were devoted to demonstrating that Wife moved money among the investment accounts and
between the investment accounts and other accounts established solely in her name. The testimony
and exhibits related to the deposits to, expenditures from and transfers among Wife's various
accountsiscomplicated. She had numerousinvestment accounts, twelve at thetime of the marriage
and three after her financial manager consolidated them. In addition, she had a personal checking
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account, accounts for her rea property, and varous accounts for her businesses. Husband
demonstrated that Wife deposited most of her income from Doyle-Lewis into one or more of her
accounts, checking or investment.® Therecord reflectsthat Wifetransferred money fromthevarious
investment accountsto other accounts and eventually spent some of it for business purposesaswell
asfor personal expenses.

Commingling occurswhen a spouse's separate property isinextricably mingled with marital
property or the other spouse's property. Hofer v. Hofer, No. 02A01-9510-CH-00210, 1997 WL
39503 at *3 (Tenn. Ct. App. Feb. 3, 1997) (no Tenn. R. App. P. 11 application filed). "If the
separateproperty continuesto be segregated or can betraced into its product, commingling does not
occur." Id. (quoting2 HoMERH. CLARK, JR., LAW OF DOMESTIC RELATIONSIN THEUNITED STATES
§16.2at 185 (2d ed. 1987)); Popev. Pope, No. 88-58-11, 1988 WL 74615 at * 3 (Tenn. Ct. App. July
27,1988) (no Tenn. R. App. P. 11 application filed).

The doctrine of commingling, like the related doctrine of transmutation, is based upon the
rationale that:

dealing with property in these ways creates arebuttable presumption of a gift tothe
marital estate. This presumption is based also upon the provision in many marital
property statutes that property acquired during marriage is presumed marital. The
presumption can berebutted by evidence of circumgancesor communicationsclearly
indicating an intent that the property remain separate.

2 CLARK, LAw oF DomESTIC RELATIONS § 16.2 at 185.

In Barnett v. Barnett, No. 01A01-9706-CV-00244, 1998 WL 122717 (Tenn. Ct. App. Mar.
20, 1998) (no Tenn. R. App. P. 11 applicationfiled), thiscourt considered acommingling argument,
stating:

A somewhat similar situation was presented in Mosev. Mose, No. 01A01-9508-CH-
00337, 1996 WL 76321 (Tenn. Ct. App. Feb. 23, 1996). InMose, the Wife deposited
her personal earningsinto aseparate savings account. TheHusband “always agreed”
throughout the marriage that “the income earned by the [w]ifewas he'sto use as she
desired.” During the divorce litigation, the Husband attempted to list the Wife's
savings account, valued at $10,000, as a marital asset. This Court stated:

The $10,000 savings account should ordinarily be determined to be
marital property since the Wife acquired this money during the
marriage by saving her payroll checks while employed outside the

3H usband does not assert that he is entitled to some portion of any increase in the value of Wife's accounts
during the marriage, eliminating the necessity of amore specific description of deposits and expenditures. We note that
the increase inWife's investment accounts during the marriage was $870,000.

-9



home. However, the Husband consented to her treating this account
asher own property. This, in effect, wasagift from Husband to Wife.
Thus, it was never the intention of either party that this account be
jointly held.

In the case at bar, the uncontroverted evidence indicates that both parties agreed
before and during the mariage to segregate their assets. Asnoted bythetrial court,
both parties were savvy business people who had been married twice before. The
evidencesupportsthetrial court’ sfindingthat the parties’ bank accounts, investment
accounts, and retirement accounts were all funded by each of the parties own
separate earnings and by their express agreement. Therefore, the parties in effect
granted giftsto each other. Consequently, thetrial court did noterr in declaring these
accountsto be separ ate property.

Barnett,1998 WL 122717 at * 3-4 (citations omitted).

Throughout their marriage, the partiesherein depositedtheir separate earnings into separate
accounts, none of which was jointly held. This conduct indicates an intert by each spouse to
disclaim any interest in money earned by the other, or, an intent to gift the earning spouse with the
other spouse’ s interest in income which would otherwise be marital. Husband dd not have access
to Wife' s accounts. Wife did not make any claim on Husband' s earnings during the marriage or
expect Husband to contributeto her lifestyle. Husband appearsto have shared the expectation that
his earnings would remain his separate property to spend as he pleased. The parties treated their
separate property and their income, whether from separately held investments or from employment
efforts, as if there were an express agreement that they would hold that property and income

Separately.

Thereisno evidence in this record that the parties ever intended, or acted consistently with
any intent, to give their premarital separate property to the marital estate. Husband does not even
arguethat such wasthe case. Instead, he contendsthat by the mere act of depositing her incomeinto
her separately held, previously-existing accounts, Wife made a gift to the marital estate of the total
amount of money in her accounts. We decline to assign such intent to Wife in the face of her
statementsto the contrary and the overwhel ming evidence of mutual conduct indicating the opposite
intent. Accordingly, we find that Wife' s investment accounts remained her separate property.

V.

We have concluded that dl of Wife' sassesin dispute before uswere her separate property.
Thus, they were not subject to distribution. Nonetheless, even if Husband were successful in his
arguments that al Wife's assets were marital property, or even if the trial court were correct in
holding that the increase in the value of Wife' sreal praoperty was maritd property, Husband would
not necessarily be entitled to any specific portion, or any portion at all.

-10-



Inequitably distributing marital property, courtsare guided by anumber of factors, including
the duration of the marriage, the estate of each party at the time of the marriage, and the
contributions of each spouse to the acquisition, preservation, appreciation or dissipation of the
marital or separae property. Tenn. Code Ann. 8§ 36-4-121(c). The court isspecifically authorized
to weigh “such other factors as are necessary to consider the equities between theparties.” Tenn.
Code Ann. § 36-4-121(c)(11).

Thefacts of this caseplace it squarely within the principles established in Batson v. Batson,
that in marriages of short duration, "it is appropriate to divide the property in away thd, as nearly
as possible, places the partiesin the same position they would have beenin had the marriage never
takenplace." Batson, 769 S.W.2d at 859 (citationsomitted). 1nsuch marriages, animportant factor
to consider iseach spouse's contribution to the accumul ation of assetsduring themarriage. 1d. The
significance and value of a spouse's non-monetary contributions diminishes when the duration of a
marriage is short and "clams by one spouse to another spouse's separate property are minimal at
best." 1d. Theseprincipleshave been applied inanumber of casessinceBatson. See, e.g., Barnhill,
826 S.W.2d at 449 (especially in marriages of short duration, an equitable division of marital
property need not be an equal one); Derryberryv. Derryberry, No. 03A01-9801-CV-00023, 1999
WL 486863 at *3 (Tenn. Ct. App. July 13, 199) (no Tenn. R. App. P. 11 application filed) (in a
divorce ending an almost seven year marriage of mature parties, it was equitable that both parties
left the marriage with assets reasonably comparable to those with which they entered it); Terry v.
Terry, No. E2000-00825-COA-R3-CV, 2000 WL 1349264 at * 4 (Tenn. Ct. App. Sept. 20, 2000) (no
Tenn. R. App. P. 11 application filed) (at the end of ashort term marriage, husband was not entitled
to share of increasein value of wife’ sseparate accounts, wherewife' spremarital assetsweregreater,
and husband did not contributeto the appreciation in value); Safford v. Safford, No. 01A01-9804-
CV-00174, 1999 WL 79368 at *3 (Tenn. Ct. App. Feb. 19, 1999) (no Tenn. R. App. P. 11
application filed) (after aseven year marriage in which wife brought substantial assets into the
marriage, but husband did not, adivision which placed the partiesin the sameposition asthey woud
have been if the marriage had not taken place was equitable).

The evidence presented, including the marriage's short duration and Husband's failure to
contributeto it, convinces usthat no matter the size of the marital estate, if one existed, the property
need not be divided equally and that the parties should, in large measure, be restored to their pre-
marriagefinancial condition. Batson, 769 S.W.2d at 859. Even without an award of ashare of any
marital property, Husband’ sseparate assetsincreased inval ueduring the marriage by approximately
$100,000. Although he earned an annual salary of $100,000 during the marriage, hecontributed only
approximately $1,000 to the coupl€’ s expenses.

Nothing in the record demonstrates that Husband made a contribution to the marriage close
to the amount awarded him in the division of marital property. The couple sliving expenses were
paid for aimost exclusively by Wife; Husband maintaned his separate assets and interests in his
business and apartment in Califomia; Husband made little effort to preserve the marriage or to
provide emotional support to Wife; and hisactionswere detrimentd to Wife sbusinessinterests. In
light of what the record shows Husband contributed, financially and otherwise, to the marriageand
what hedirectly andindirectly took fromthemarriage, including hissalary at North/South, aportion
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of hisliving expenses and a substantial increasein his assets, we find that an equal distribution of
any marital property would beinequitable. Husband brought much lessthan Wifeintothismarriage
of short duration, and contributed much less to the marriage than Wife. To grant him the windfall
he seeks would be inequitable. To affirm the trial court s award to him of $50,000 would also,in
our opinion, be inequitable.

While the increase in Husband' s separately owned accounts hasnot been claimed by Wife
as marital property, we recognize its award to Husband in examining the parties post-marriage
financial situation. Restoring the parties to their pre-marriage financial ocondition is best
accomplished by awarding Wifeall the property disputed as marital and awarding Husband only his
separateproperty. Accordingly, thetrial court’ saward to Husband of $250,000 as hisequitable share
of marital property is reversed.

VI.

Wifecontendsthat thetrial court erredinrefusing to admit aprenuptial agreement which she
had not signed into evidence. The record shows that Wife intended to introduce the document to
show the parties intert to keep their property separate duringthe marriage. Thetrial court excluded
the document on the ground that it constituted negotiations toward a settlement. In addition,
Husband objected on the groundsthat thecopy offered did not include signatures of both partiesand
included notations the effect of whichwasnot clear. Wife was apparently unabl e to authenticate the
document and did not make an offer of proof.

Trial judges have broad discretion over the admissibility of evidence. Otisv. Cambridge
Mut. Fire Ins. Co., 850 SW.2d 439, 442 (Tenn. 1992). The document's absence from the record
precludesaclosereview of itsrelevance. Tenn. R. App. P. 13(c). Further, in her brief, Wifefails
to specify how the exclusion of this nonbinding document harmed her case. Theerror, if any, isan
inappropriate ground for reversal absent a showing that the issue was properly preserved and
exclusion of the evidence harmed Wife. Tenn. R. App. P.36(a); Scott v. Jones Bros. Consir ., Inc.,
960 S.W.2d 589, 594 (Tenn. Ct. App. 1997).

VII.

Theissues raised by the partiesin this case were supplemented by an issue created by post-
judgment rulings of a second, or successor, judge who sua sponte determined that the original
court’s grant of divorce was void. Some procedurd background i s necessary to an understanding
of theissuesraised. In Wife' soriginal petition for divorce, she alleged as grounds irreconcilable
differences and inappropriate marital conduct. Husband counter-claimed, seeking adivorce on the
same grounds. Since the parties were unable to agree on distribution of property and execute a
marital dissolution agreement, the irreconcilable differences allegaions became irrdevant. Tenn.
Code Ann. § 36-4-103(b).

At trial, the court permitted the partiesto stipul ate that they both would be granted adivorce
without regard to fault pursuant to Tenn. Code Ann. 8§ 36-4-129. The court specifically stated, “I
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think you can stipuate that the divorce will be granted to both parties, period, under that statute.”
Thetrial court issued an order granting the divorceon June5, 1998, prior toitsorder distributing the
property. That order stated that the parties had announced in open court that they "stipulated to the
need for the divorce" pursuant to Tenn. Code Ann. 8 36-4-129. Based on this stipulation, the trial
court granted thedivorce to both parties "without a finding of fault."

Two months later, the original trial court entered its final order distributing the parties
property.* A few dayslater Husband filed aNotice of Appeal. After an unsuccessful motion to alter
or amend, Wife also appealed the distribution of property. Neither party appealed the grant of
divorce.

Asaresult of theretirement of theoriginal trial judge, anew judge began presiding over the
case. When Husband initiated garnishment proceedingsin an effort to enforce the judgment, Wife
moved for a stay of execution or enforcement of the judgment pending appeal, pursuant to Tenn.
R. Civ. P. 62. The successor judge heard argument “to clarify the effect of the garnishment,” and in
an order entered later, sua sponte set aside the order granting divorce as void ab initio on its face.
The court found that "at no time did the parties stipulate grounds for divorce or stipulate that either
party committed fault in the marriage.” It concluded that the only stipulation that had been made
was a stipulation as to the need for a divorce. The court reasoned that Tennessee law required a
finding of fault in all non-irreconcilable differences divorce cases and that the failure to find fault
renderedineffectivethedivorcegranted earlier. Based onthat finding, thejudge determined that the
order dividing the property wasnot final becauseit adjudicated fewer than all the parties clams, in
essence ruling that the judgment then on appeal was not appealable. The judge then quashed the
garnishment, ordered the court clerk to file a supplemental record including his order, and in that
order requested that this court consider the order as apost-judgment fact in determining whether the
case should be remanded.

In denying the parties’ joint motion to alter or amend itsorder, thetrial court reaffirmed and
further explained its prior ruling, found that it had jurisdiction to enter its order setting aside the
divorce, and again requested that this court consider the order as a post-judgment fact or otherwise
in its consideration of the appeal. Another supplemental record was filed.

Both parties contend that the new judge lacked jurisdiction to make a sua sponte
determination of the validity of afinal order that was the subject of an active appeal. We agree

Generally, our courts abjurethe notion that a case may be pending in more than one court
at the sametime. Spencev. Allstate Ins. Co., 883 SW.2d 586, 596 (Tenn. 1994). In fact, our
Supreme Court specifically “ decling[d] to adopt arulethat would allow acaseto be pending in more
than one court at atime.” 1d. Thus, once anotice of appeal isfiled, jurisdiction liesinthe appellate
court, and the trial court loses jurisdiction. Id.; State v. Pendergrass, 937 S.\W.2d 834, 837 (Tenn.

4 The August 3 order distributing the parties’ property began with a statementthat a decree of absol ute divorce
had been previously issued.
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1996); State v. Moore, 814 SW.2d 381, 382 (Tenn. Crim. App. 1991). Here, the trial court's
jurisdiction to amend thefinal order ended whenthe notice of appeal wasfiled. “Oncethetrial court
loses jurisdiction, it generally has no power to amend itsjudgment.”®> Pendergrass, 937 S\W.2d at
837. In Spence, this general rule was applied to atrial court’sjurisdiction to hear evenaTenn. R.
Civ. P. 60 motion, and the Court held, “atrial court has no jurisdiction to consider a Rule 60.02
motion during the pendency of an appeal.” Spence, 883 S.W.2d at 596.° Because the trial court
lacked jurisdiction, its December 18 order is void and lacks legal effect.

This court, however, hasjurisdiction to consider issues created by the record in this apped.
Although the issue of the validity of the original trial court’ s grant of divorce was not raised by the
partiesherein, wethink it prudent nonethel essto addressthat issuein theinterest of finality between
these litigants. Notwithstanding the successor judge's conclusion to the contrary, the original trial
court'sfailure to assign fault between theparties did not deprive it of subject matter jurisdiction and
render the divorce decree void ab initio. Our Supreme Court recently addressed the applicable
standard for determining when judgments are void ab initio, holding:

[W]herethe court has general jurisdiction of the subject matter and jurisdiction over
the parties, and where the court's decree of divorce is nat "wholly outside of the
pleadings,” adivorce decree will not be deemed void. It follows that absent such a
prima facie void decree, aflaw in procedure will not render a decree void.

Gentry v. Gentry, 924 SW.2d 678, 681 (Tenn. 1996). Relying on a"most respected authority on
chancery procedure,” the Court observed that all chancery court "decrees are presumed to bevalid.”
Id. at 680 (quoting WiLLIAMH. INMAN, GIBSON's SUITSINCHANCERY 8228 at 220 (7th ed. 1988)).
The Court further stated:

5We are unpersuaded by the trial court' srdiance on Tenn.R. Civ. P. 54,02 and Fox v. Fox, 657 S.W.2d 747
(Tenn. 1983), as giving it authority to revise the June 5 order at any time. Apparertly, the trial court deems the June5
order to be interlocutory, since the original trial court did not state that it was final pursuantto Tenn. R. Civ. P. 54.02.
However, the requirements of that rule deal with the appealability of an order which doesnot dispose of all theclaims
involved in alawsuit. The June 5 order, granting the divorce, was not appealed. The A ugust 3 order, distributing the
property, was afinal judgment which, together with the June 5 order, disposed of all issuesin the case. That order was
appeal ed, but neither party appeal ed the grant of divorce. Asset out above, once ajudgment is appealed, the trial court
loses jurisdiction to amend, revise, or otherwise modify that judgment. Even if the June 5 order was interlocutory, the
entire case was resolved by the August 3 order. Rule 54.02 cannot beread to give atrial court authority to revise an order
after the judgment becomes final or is appeal ed.

6Thirty daysafter itsentry, atrial court’ sjudgmentbecomesfinal unlessatimely notice of appeal oraspecified
post-trial motionisfiled. Pendergrass, 937 S.W.2d at 837; Tenn. R. App. P. 4(b) (specifying certain pog-trial motions
trial courts may consider). After the judgm ent becomesfinal, Tenn. R. Civ. P. 60 governsthetrial court’sauthority to
grant relief from ajudgment. No Rule 60 motion was filed herein, and the trial court would have had no jurigdiction
to consider such amotion because the case was on appeal. Star Truck & Trailer,Inc. v. imHawk Truck Trailers, Inc.,
No.02A01-611-CV-00267, 1997 WL 401954 at *10 (Tenn.Ct. App. July 17, 1997) (no Tenn.R. App. P. 11 application
filed).

-14-



[T]his presumption is conclusive against collatera attack, unless it affirmatively
appearson theface of therecord itself: (1) that the Court had no general jurisdiction
of the subject matter of the litigation; or (2) that the decree itself is wholly outside
of the pleadings, and no binding consent thereto is shown in the record; or (3) that
the Court had no jurisdicion of the party complaining, inperson or by representation
of interest; in which caseit isvoid only asto such party or hisprivies. . . . A decree
not prima facie void is valid and binding, until it is either (1) reversed by the
Supreme Court, or by the Court of Appeals; or (2) is set aside on acomplaint filed
to impeach it.

Id.

Here, the original trial court clearly had jurisdiction over the subject matter of thisaction, a
suit for divorce. Thepartiesdo not contest thetrial court'sjurisdiction over their persons. SeeDixie
Sav. Sores, Inc. v. Turner, 767 S.W.2d 408, 410 (Tenn. Ct. App. 1988) (objections to personal
jurisdiction are waivable). Both appeared in personand by pleadings. Nor was the decree wholly
outside the pleadings. On the contrary, it was the primary relief sought, and was agreed to by both
parties. The order declaring the parties divorced was signed by counsel for both parties. Because
personal and subject matter jurisdiction were extant and the decree of divorcewasnot wholly outside
the pleadings, the decree was not prima facievoid.

In Gentry, the Supreme Court held that absent aprima facievoid decree, "aflaw in procedure
will not render a decree void." Gentry, 924 SW.2d at 681. The divorce decree under attack in
Gentry was entered after ahearing held fewer than the statutorily mandated ninety (90) days after
thefiling of the complaint. Tenn. Code Ann. 8§ 36-4-103(c). The Court characterized the failureto
satisfy the waiting period as a mere procedural flaw which had no effect on the decree's validity.
Gentry, 924 SW.2d at 681.

We are of the opinion that any error which may appear in the phrasing used in the order
declaring the parties divorced is, at most, a mere procedural flaw. The successor tria court’s
objection to the order arises from the original trial judge’s use of the phrase “without a finding of
fault.”” Unlike the successor judge, however, we do not construe that phrase as indicating that no
fault had been proved, by evidence at trial or by stipulation of the parties. Rather, we construeit to
mean that the original trial court did not assess fault or apportion it between the parties.

Tenn. Code Ann. § 36-4-129 provides:

(& In all actions for divorce from the bonds of matrimony or legal separation, the
parties may stipulae as to grounds and/or defenses.

7Coupl edwiththeoriginal trial court’ s statement that thepartiesstipulated to the need fordivorce, the successor
judge was apparently convinced that no fault wasproved or appropriately stipulated. We have the benefit of the record
inthiscauseand, as setout above, are sati sfiedthat sufficient evidence was ad mitted to sup port afinding of inappropriate
marital conduct.
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(b) The court may, upon stipulation to or proof of any ground for divorce pursuant
to 8 36-4-101, grant adivorce to the party who was less at fault, or if either or bath
parties are entitled to a divorce, declare the parties to be divorced, rather than
awarding a divorce to either party alone.

InVarley v. Varley, 934 SW.2d 659, 665 (Tenn. Ct. App. 1996), this court held that Tenn.
Code Ann. 8 36-4-129(b) permitted thetrial court to grant adivorceto the party who waslessat fault
or, if either or both parties are entitledto be divorced, declare the parties to be divorced, rather than
awarding adivorceto either party alone. It foundthat "[a]lthough the statute allowsfor the awarding
of thedivorcetothe party 'less at fault, there is certainly no requirement of awritten finding by the
trial court that both parties were at fault or which party was lessat fault." Varley, 934 SW.2d at
665.

In this case, the trid court heard evidence sufficient to prove that Husband had been guilty
of inappropriatemarital conduct. Dueto the stipulation, thetrial primarily focused on the division
of marital property. However, evidence of the cause of the parties' marital difficultieswas admitted
at the hearing where relevant to issues of each party’s contribution to the marriage. Wife testified
that Husband's prol onged absences and marijuanaaddiction damaged the marriage. Sheclaimed that
Husband smoked so much marijuana that it afected his memory and damaged his ability to
communicate. Without reciting all the shortcomingstestified to, weobservethat Wife a so testified
that Husband refused to f ully participate in marri age counseling, and that his conduct damaged her
businessre ationships. Thus, prior toitsentry of the order granting the divorce, the original tria
court had heard evidence suffident to support afinding of inappropriate marital conduct.

In addition, at the time of the hearing, the parties had no minor children and had lived apart
for morethan two years, providing grounds under Tenn. Code Ann. 8 36-4-101(15), which does not
require a determination of which party was at fault.

Thestatuteclearly dlowsacourt tosimply declare the partiesdivorced rather than award the
divorceto one party and removes any requirement that the court determine and assignrelative fault.
Whilethe statute makes such a declaration dependent upon the entitlement of either or both parties
toadivorce, it allowsthat entitlement to be demonstrated through proof or stipuation. Here, both
partiesalleged fault grounds, inappropriate marital conduct, and we wouldbe reluctant to determine
that the words used by the parties to express their stipulation that such grounds existed were not
legally sufficient since neither party has contested the declaration of divorce and the statute provides
no further guidance. Mackiev. Mackie, No. 01A01-9810-CV-00536, 1999 WL 675134 at *2 (Tenn.
Ct. App. Sept. 1, 1999) (no Tenn. R. App. P. 11 application filed) (wife unsuccessfully argued the
stipulation did not “rise to the level of dignity envisioned by the statute”). In any event, thetria
court heard enough evidence to determine that the parties had grounds for divorce.

VIII.
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To summarize, we reverse the trial court's order setting aside the divorce decree and its
finding that all the issues were not adjudicated in this case. We reverse the award to Husband of
$250,000 as his share of marital property, because the evidence preponderates against the trial
court’s finding that there was a marital estae of $1.7 million, and find that Husband failed to
demonstrate Wife' s assets or their increasein value were maital property. In addition, we findit
would beinequitableto award Husband any share of amarital estateevenif theincreaseinthevalue
of Wife's property value was determined to be marital property. This case is remanded for any
further proceedings necessary and consistent with this opinion. The costs of this appeal shall be
taxed against Husband, for which execution may issue if necessary.

PATRICIA J. COTTRELL, JUDGE
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