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Employeefiled complaint requesting declaration that hehad not been properly dismissed. Trial court
dismissed action on the basis that Government was exempt from liability under the Tennessee
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writ of certiorari within the sixty days allotted by statute.
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OPINION

Zebedee Johnson wasempl oyed by the M eropolitan NashvilleGeneral Hospital (“Hospital”)
asaregistered nurse. Dueto hisrecent promotion to this position, Mr. Johnson was fulfilling a six-
month probationary period. On January 26, 1999, Mr. Johnson received aletter from the Assistant
Director of Nursing, Joyce Bennett, terminating him for excessivetardiness. The letter stated that
the termination was “taken in accordance with the Rules and Regulations of the Metropolitan
Department of Hospitals, Chapter 6, Section 6.3, Separation of Probationary Employees, and is not
subject to the appeal process.”

Mr. Johnson filed an action in Chancery Court against the Metropolitan Government for
Nashville, Davidson County, Tennessee(“Metro”) onMay 4, 1999. Thecomplaint requested several



“declarations’ including declarations that Mr. Johnson’ s employment with Hospital had not been
legally terminated, that he was entitled to permanent employment with Hospital, and that he was
entitled to back pay and damages. Inthealternative, Mr. Johnson requested adeclaration that hewas
entitled to permanent employment for the position he held at Hospital before his promotion.

After hearing anumber of motions, the Chancery Courttransferred thecaseto Circuit Court.
Upon motion of Metro, the circuit court granted a motion to dismiss the claim on the basis that the
termination of Mr. Johnson was a tortious act and that Metro was thereby immune from liability
pursuant to the Tennessee Governmental Tort Liability Act. This appeal followed.

The issues, as we perceive them, are as follows:

l. Was Mr. Johnson required to file a writ of certiorari in order to challenge his
termination by Hospital ?

. Did the trial court have the jurisdiction over Mr. Johnson’'s declaratory judgment
action?

With respect to atrial court’s legal conclusions our review is de novo with no presumption of
correctness. See, e.g., Bell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg,
P.A., 986 SW.2d 550, 554 (Tenn. 1999); Tenn. R. App. P. 13(d).

Writ of Certiorari

In Tennessee, actionsby administrati ve agenciesi nvolving thetermination of employeesmay
be reviewed by the courts. Tenn. Code Ann. § 27-9-101 et seq. (2000). Thisreview isafforded to
the courts by the common law writ of certiorari. See Wattsv. Civil Serv. Bd. for Columbia, 606
S.W.2d 274 (Tenn. 1980); Wheeler v. City of Memphis, 685 S.W.2d 4 (Tenn. Ct. App. 1984). This
writ “may be granted whenever authorized by law, and also in all cases where an inferior tribund,
board or officer exercising judicial functions has exceeded the jurisdiction conferred, or is acting
illegally, when, in the judgment of the court, there is no other plain, speedy, or adequate remedy.”
Tenn. Code Ann. 8 27-8-101 (2000). Such awrit must be filed “within sixty (60) days from the
entry of the order or judgment.” Tenn. Code Ann. § 27-9-102 (2000). Failureto file awrit within
this period precludes review of such decisions by the courts. See Wheeler, 685 S.W.2d at 6.

Mr. Johnson was terminated by Hospital on January 26, 1999. Under Hospital’s Civil
Service Rules, he was not entitled to any administrative appeal because he was on probationary
status when dismissed. He was entitled, however, to seek a writ of certiorari from the courts to
review thisdecision asafforded under section 27-9-101 of the Tennessee Code. Thiswrit must have
been filed within 60 days of the dismissal of Mr. Johnson in order for a court to have jurisdiction
over this matter.



Mr. Johnson filed a complaint on May 4, 1999, requesting a court to review thedecision of
Hospital and make several declarations on his behalf. Though not styled as arequest for awrit of
certiorari, the court should havetreated it as such asthiswrit isthe only mechanism by which acourt
may review such administrative decisions. Thiscomplaint wasfiled well after the 60 day limit. As
aresult, the trial court did not have jurisdiction over this matter.

Jurisdiction

“Thelack of subject matter jurisdictionisso fundamental that it requiresdismissal whenever
it israised and demonstrated. Thus, when an appellate court determines that a trial court lacked
subject matter jurisdiction, it must vacate the judgment and dismiss the case without reaching the
merits of the appeal.” Dishmon v. Shelby State Community College, 15 S.W.3d 477, 480 (Tenn.
Ct. App. 1999) (citation omitted).

Oncethe statutory timelimit for thefiling of awrit of certiorari had expired, the decision of
Hospital in dismissing Mr. Johnson was no longer reviewable. See Fairhaven Corp. v. Tennessee
Health Facilities Comm’'n, 566 S.W.2d 885, 886 (Tenn. Ct. App. 1976); Wheeler, 685 SW.2d at
6. Thisfact deprivesthe court of subject matter jurisdictionin Mr. Johnson’ s action. See Thandiwe
v. Traughber, 909 SW.2d 802, 804 (Tenn. Ct. App. 1994). Asthetrial court lacked subject matter
jurisdiction, the only proper response of thiscourt isto insure the dismissal of the case for the lack
of suchjurisdiction. Thetrial court did dismissthiscase, though it cited provisionsinthe Tennessee
Governmental Tort Liability Act asthebasisfor itsdismissal. We hereby affirmitsruling, pausing
only to note that this action should have been dismissed because of the lack of subject matter
jurisdiction.

Conclusion
Based on the foregoing conclusions, we hereby affirm the trial court’sjudgment. Costson

appeal are assessed against the A ppellant, Zebedee Johnson, and hissurety, for which execution may
issue if necessary.

DAVID R. FARMER, JUDGE



