IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVI LLE

FI LED MARCH 30, 2000

SONNY N. d LLI AM deceased
by next friend, wife and
personal representative,
RUTHM d LLIAM and RUTH
G LLI AM i ndividually

SULLI VAN COUNTY CI RCU T
No. C32285 (L)

NO. 03A01-9904- CV-00133
Pl aintiffs/Appell ees

HON. RI CHARD E. LADD
CHANCELLCR

V.

LORI ANN CALCOTT and,
GARRY CALCOTT

Def endant s
and
JERRY W d LLI AM SHEI LA ANN
CAWOOD, ROCGER DALE d LLI AM
SALLY ANN HARRELL, and GLEN
ALLEN G LLI AM

REVERSED and REMANDED
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| nt er venor s/ Appel | ant s

John S. Bi ngham Ki ngsport, Tennessee, for Intervenors/Appellants.

Wl liam K. Rogers, Kingsport, Tennessee, for Plaintiff/Appellee.

OP1 NI ON

GODDARD, Presiding Judge




Sonny N Glliamwas killed in a traffic accident. He was
survived by his widow, Ruth M Glliam - with whom he had no
children - and by five adult children of his first marriage.

This action for damages for the wongful death of Sonny
Glliamwas filed by “Sonny N GIlliam deceased, by next friend,
wi fe and personal representative, Ruth M Glliam"?

A Motion to Intervene was filed by the five children of Sonny
N. Gllian, alleging that “Ruth Glliamintends to appropriate all
t he proceeds fromthe wongful death settlenment or judgnent to her
own use and benefit to the exclusion of the children of Sonny
Glliam” A declaratory judgnent adjudicating the respective
rights of the parties to share in the recovery, inter alia, was
sought..

The Motion to Intervene was all owed for the i mted purpose of
determining the rights of the parties to share in the prospective

recovery. There is no factual dispute.

pl ai ntlr?f notvvlt sltaallr? i ng tnt?gt he vvas dtlaggg;lse |den BLiqﬁdRutaﬁ Ma
Glliam hIS wi dow, filed the conplaint as “next frlend wi fe and
personal representative,” one of the deceased s sons, Jerry W
Glliam is identified as the personal representative of the estate

of Sonny N. Glliam



nor

di spositive question of lawto the court. The trial court

Neither party filed a notion for judgnent on the pleadings,

for

sumary judgnment, but by agreenent submtted the

“The right of action which a person who dies
frominjuries received fromanot her shall pass
to the person’s surviving spouse and in case
there’ s no surviving spouse to the children or
next of kin”. The statute is clear that the
cause of action goes to the spouse and not to
the children, if there is a spouse, and | so
hold. This is buttressed by the next section,
20-4- 107, which states, “The action may be
instituted by the personal representative of
t he deceased or by the surviving spouse in the
surviving spouse’s own nane, or, if there is
no surviving spouse, by the children or by the

next of kin.” Now, in conflict with this
hol ding is 20-5-110 which states, “A suit for
the wongful killing of the spouse nmy be

brought in the nane of the surviving spouse
for the benefit of the surviving spouse and
chil dren of the deceased or in the name of the
adm ni strator of the deceased spouse or in the
name of the next of kin.” This does not
create the cause of action. It states in
whose nane t he cause of action can be brought.
It states “may.” It’s in conflict wth 106,
and | find that it has no application and the
suit cannot be brought as stated in this
statute for the benefit of the surviving
spouse and the <children of the deceased
because there is no cause of action for the
children of the deceased unless there is no
spouse. If I'’m found in error by the
appellate court - |1 also find that under
T.C.A  20-5-113, “Danmges Recoverable in
Wongful Death,” if the appellate court holds
I’m in error and sonehow construes these
statutes the way the bar has thought they have
been construed for tine imenorial, in this
Code section, 113, giving the two categories
of danages and apparently there’s no authority
on who collects those damages, | find that if

rul ed:

The controlling statuteis T.C A 20-5-106, which states,



l’min error and if the spouse and children

whet her they be minor or adults, share in the
wrongful death proceeds that the spouse al one
has the right to the first category of
physi cal suffering, loss of tine and necessary
expense resulting to the deceased, and the
value of the deceased’'s life would then be
shared by the spouse and children. My
reasoning behind this, as pointed out by
counsel in the argunment, you could get sone
very unjust results in the case. The
surviving spouse would be responsible for
nedi cal expenses and funeral expenses of the
deceased, and yet its not wunusual for the
proceeds from the wongful death case to be
| ess than the nedical expenses, and yet the
children coul d share in those proceeds and t he
spouse woul d not be made whole . . .7

The Intervenors appeal, and present for review the issue of
the correctness of the ruling that in a wongful death action the
chil dren of a decedent who was survived by a spouse cannot share in
a recovery of damages. Qur reviewis de novo on the record with no
presunption of correctness. Estate of Haynes v. Braden, 835 S. W 2d
19 (Tenn. Ct. App. 1992); Riner v. City of Collegedal e, Tennessee,

835 S.w2d 22 (Tenn. C. App. 1992).

| V
Bef ore the enactnment of T.C A. 8§ 20-5-106 no recovery coul d be
had for the wongful killing of another. This statute, patterned

after and declaratory of Lord Canpbell’s Act, see: Hogan v.



McDaniel, 319 S.W2d 221 (Tenn. 1958); Jordan v. Baptist Three
Ri vers Hospital, 984 S.W2d 593 (Tenn. 1999) provides

the right of action which a person, who dies

from injuries received from another . . . would
have had agai nst the wongdoer, in case death had
not ensued, shall not abate . . . but pass to the

person’ s surviving spouse .

The pl ai n | anguage of T.C. A. 8§ 20-5-106 control s t he manner of
bringing suit. It does not control the disposition of a recovery
of damages for wongful death and thus has no relevancy to a
resolution of this case, Thrognorton v. diver, 144 Tenn. 282, 230
S.W 967 (Tenn. 1921), except in an historical sense. See, also,

Foster v. Jeffers, 813 S.W2d 449 (Tenn. C. App. 1991).



Vv

There are a nunber of wongful death statutes which nust be
considered in pari materia. T.C A 8 20-5-106 et seq., Foster,
supr a.

T.CA 8§ 20-5-107 establishes the priorities of those
authorized to bring the action in addition to the surviving spouse,
al though “the widow s right of action is superior to that of the
adm nistrator.” Koontz v. Flem ng, 65 S .W2d 821 (Tenn. Ct. App.
1933). The right of Ruth M Glliamto bring this action is not
contested and T.C.A. 8 20-5-107 thus had no application to a

resolution of this case.

VI
The statutory schene conti nues, as relevant here, with T.C A
§ 20-5-110 which provides that:
“Asuit for the wongful killing of the spouse
may be brought in the name of the surviving
spouse for the benefit of the surV|V|ng spouse
and the children of the deceased .
The trial judge was of the viewthat “T.C. A. 8 20-5-110 was in
conflict with T.CA 8§ 20-5-106 and that it was inapplicable

because there is no cause of action for the children unless there

is no spouse.”

Vi |



The statutory schenme provides (1) for the action, (2) who is
entitled to file the suit, and (3) who is entitled to the proceeds
of the recovery. Qobviously, there is a critical distinction
between the right to bring the action, on the one hand, and the
right to share in the proceeds of a settlenent or judgnent, on the
other. W have heretofore discussed the provision of the several
statutes, and it is worth noting again that T.C. A 8§ 20-5-106
addresses only the bringing and passing of the right of action. It
does not address who is entitled to the proceeds of the action.

T.C.A 8 20-5-110is clear on the point that the actionis for
t he benefit of the surviving spouse and children. Equally clear on
the point are a long line of cases holding that wongful death
proceeds are distributed as personal property of the decedent.
Anderson v. Anderson, 366 S.W2d 755 (Tenn. 1963); Black v.
Roberts, 108 S.W2d 1097 (Tenn. 1937); Powell v. Blake, 33 S.W2d
78 (Tenn. 1930); Haynes v. Wal ker, 111 Tenn. 107 (1903), 76 S.W
902 (1903); Wods v. Fields, 798 S.W2d 239 (Tenn. C. App. 1990);
Foster v. Jeffers, supra, at 452.

T.C. A 8 31-2-104(a)(2) addresses the distribution of personal
property. It provides that the surviving spouse is entitled to
one-third of the estate or a child s share, whichever is greater.
In this connection, the appellee strenuously argues that such
di stribution would be unfair because the w dow s share would be

liable for certain expenses. She says “it seens |udicrous to argue



that adult children be entitled to 2/3 of wongful death benefits
when the surviving spouse who i s responsi ble for nedi cal expenses,
funeral expenses, etc. would only be entitled to a 1/3 share.” W
know of no authority for the assertion that the widow s share is
onerated as all eged.

As stated in Foster, supra,

“I't was the intent of the legislators that
control over the surviving right of action

ought to follow the priorities for
di stri bution of personal property as set forth
in the intestacy statutes. It is the law in

Tennessee that the proceeds from a w ongful
death action becone personal property of the

deceased . . . The proceeds from a wongfu
deat h acti on cannot pass under the will of the
deceased.” (Citation omtted).

VI

The decedent and his wife had uninsured notorist coverage
which was inplicated in this litigation, the adverse parties being
uninsured. It was stipulated that the settlenment was paid by the
uni nsured notorist policy. Appel l ee argues that the policy
providing for UM coverage is a contract between her and the UM
insurer [Nationwide] and in light of its provisionthat “ . . . any
anount due hereunder is payable . . . if the insured be deceased,
to his surviving spouse,” the settl enent proceeds should be paid to

her.



The appellants argue that the surviving spouse receives the
wrongful death proceeds in trust for those entitled to share in the
recovery. The policy provides

“The conpany will pay . . . all suns which the
insured or his legal representative shall be
legally entitled to recover as conpensatory damages
fromthe owner or operator of an uninsured hi ghway
vehicle . ”

The trial judge recited that “the policy provides benefits the
same as if the uninsured notorist was insured.” W agree. The

identity of the payor of the recovery for the wongful death of

Sonny Glliamis not rel evant.

I X
The trial court made various contingent rulings, none of
which, with the exception of the UM coverage issue, is briefed by

the parties. We therefore pretermt a di scussion of those rulings.



X

The judgnment is accordingly reversed. The case is renmanded
for the entry of an Order directing the clerk to pay the renaining
proceeds, together with accrued interest to the Intervenors.?

Costs are assessed to Ruth M G Iliam

Houston M Goddard, Presiding Judge

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge

°The recoyery was paid into the treas r t he rt, one-
third OF ?c% @% by hgrbenent pai d X ytﬂ appe %e. Tﬁe

remai ni ng tmo-thlrds of the recovery mas retained on deposit
pendi ng further orders of the court.
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