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CHARLESD. SusaNo, Jr., J., dissenting.

| cannot concur inthe mgority-sdecison to affirmthetrid courtsjudgment. | believethe evidence
preponderates against the trid courts critical factud determinations underpinning its decison to deny
Father=s petition seeking the custody of hisnaturd child. Utilizing the sandard relied upon by the mgority, |
find that the evidence preponderatesin favor of afinding of Achanged circumstances showing that an award
of custody to [Father] would no longer result in substantial harm to the child.( Seeln re Askew, C/A No.
02A01-9708-CV-00201, 1998 WL 652557, a *4 (Tenn. Ct. App. W.S,, filed September 24, 1998). |
hasten to add, however, that | have serious doubts as to the applicability of the standard used by the
mgority. The caseof Simmonsv. Simmons, 900 S.W.2d 682 (Tenn. 1995) suggeststhat therea issue
upon which this case should be decided is smply whether the placing of the child with her father would put
Athe child...in danger of subgtantid harm.§ 1d. at 685. | bdlieve, if faced with the facts of this case, the
Supreme Court would adopt the gpproach taken in Simmons and hold that Achange of circumstances is
not the standard to be gpplied in the ingtant case, involving asit does afundamenta condtitutiona right of
Father.!

1I n Simmons, parents were atempting to upset aprior order awarding grandparents visitation. 1d.a&632 | bdieveitgoes
without saying that an award of grandparents vistation is an example of amuch lesser intrusion on a parent=sright to carefor hisor
her child than is an award of custody. If it is not necessary to show achange of circumstances in the former situation, | believe it
follows that it is not necessary to make such a showing in order to overturn the more intrusive state action present in a grant of
custody to a non-parent.



| agree with the mgority that the materna grandmother has, in the words of the mgority,Adone an
excelent job of caring for the[c]hild@; but, in my opinion, thisfact isnot enough to judtify the continuation of
the separation of this father and his child. There is no proof that Father=s character, conduct, or
surroundings are such asto suggest that their reunion would result inarisk of Asubstantial harmi to the child.
Id. Furthermore, | find nothing in the nebulous? dedlings between Father=s wife and Mr. Drummy that
occurred in the 1995-1996 time frame to support afinding of apresent occasion of substantia harm to this
child if Father isawarded her custody.

While recognizing that there have been Apositive changesi in Father=slife, the mgority dismisses
their sgnificance by saying that Athey are not unanticipated changesi | disagree. | believe Father has
demondrated materid changesin his Stuation, changes that were not anticipated at the time of the earlier
court hearing in this matter. To continue to countenance the separation of this parent and hischildisto do
ubgtantid violence to Father-s fundamental congtitutiond right to rear and care for his child without
interference from the state. See Tenn. Congt. art. I, * 8; Hawk v. Hawk, 855 SW.2d 573 (Tenn. 1993);
Simmons v. Simmons, 900 SW.2d 682 (Tenn. 1995).

| would reverse the trid court=s judgment and award custody of this young woman to her father.
Accordingly, | dissent.

CHARLESD. SUSANO, JR., JUDGE

2The majority tacitly acknowledgesthe hazy nature of the evidence pertaining to this rdationship by referring to it asAsome
sort of relationshipg



