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OPINION
In this personal injury action, the Plaintiffs, James and Bobby Powell, appeal from the order
of the Fayette County Circuit Court granting the Defendants' motions for summary judgment.
Factsand Procedural History
M.P. Gurkin, Sr., M.P.Gurkin, Jr., Charles Gurkin and George Gurkin (collectively referred

to as“Gurkin” or “Gurkin Defendants”) own and operate Gurkin’s Auto Laundry (“ Laundromat™)
in Moscow, Tennessee. Sometime toward the end of February 1996, awater leak was discovered



inside the laundroma. As aresult of this discovery, one of the owners of the laundromat called
Curtis Hardin Plumbing Company (“Hardin”) to locate and repair the lesk. During the course of
the repair work, Hardin had to excavate concrete, thereby creating a holein thefloor. Hardin was
unableto locate and repair the leak prior to leaving the job on the afternoon of Friday, March 1. He
|eft the laundromat that afternoon intend ng to return on the following Monday morning toresume
work. Prior to leaving, Hardin instructed Cecil Crawford, a Gurkin’s employee, to place signsin
the store windows alerting customersof the holein the floor. Hardin also undertook to mark the
construction by placing barrelsaround thehole.! Finally, Hardininstructed Cecil Crawford that the
laundromat should be closed until thejob wasfinished. However, after consulting with oneor more
of the owners, Crawford did not close the laundromat.

James Powell (“ Appellant”) entered the laundromat on Sunday, March 3, 1996. He entered
carrying his laundry basket in front of his body, thereby obstructing his view of the floor. Upon
entering, he proceeded inthe direction of the washing machines where he stepped into the holein
thefloor and fell. Appellant noticed construction work being done on the outside of the premises
as he approached the laundromat. However, he clams that there was no indication that work was
being done on the inside of the laundromat.

Appellant brought the present suit asserting claims for negligence. After answering the
complaint, both Defendants filed motions for Summary Judgment. On July 6, 1999, thetrial court
granted the Defendants’ motions for summary judgment and dismissed the case. This appeal
followed.

Law and Analysis

Summary judgment is appropriae only whenthe moving party demonstrates that there are
no genuineissues of material fact and that he or sheisentitled to judgment asamatter of law. Tenn.
R. Civ. P. 56.03; Byrd v. Hall, 847 SW.2d 208, 210 (Tenn. 1993). We review the summary
judgment motion as a question of law in which our inquiry isde novo without a presumption of
correctness. Finister v. Humboldt General Hosp., Inc., 970 S.W.2d 435, 437 (Tenn. 1998); Robinson
V. Omer, 952 SW.2d 423, 426 (Tenn.1997). We must view the evidence and all reasonable
inferencesin the light most favorableto the nonmoving party. Byrd, 847 SW.2d at 210-11. If bath
the facts and conclusions to be drawn therefrom permit a reasonable person to reach only one
conclusion, then summary judgment is appropriate. Robinson, 952 S.\W.2d at 426; Bain v. Wells
936 S.W.2d 618, 622 (Tenn. 1997). Guided by the well-settled principles applicable to summary
judgment analysis, we shall consider the claims asserted against both Defendants.

|. Hardin

! The “barrels” that were placed around the hole w ere actually garbage cans.
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In Coln v. City of Savannah, 966 S.W.2d 34 (Tenn. 1998), the Tennessee Supreme Court
considered the negligence principles which apply to premises liability cases. The court began its
analysis by noting the traditional elements of a negligence daim: (1) a duty of care owed by the
defendant to the plaintiff; (2) conduct by the defendant falling bel ow the standard of care amounting
toabreach of that duty; (3) aninjury or loss; (4) causationinfad; and (5) proximateor legal cause.
Bradshaw v. Daniel, 854 SW.2d 865, 869 (Tenn. 1993).

Thefirst consideration, the duty d ement, isaquestion of law requiring the court to determine
"whether the interest of the plaintiff which has suffered invasion was entitled to legal protection at
the hands of the defendant.” 1d. at 870 (quoting W. Page Keeton, Prosser & Keeton on Torts, 8 37
at 236 (5th ed. 1984)). Werecognizethat Hardin, asaindependent contractor, can haveliability for
the Appellant’sinjury. See Broomev. Parkview, Inc., 359 SW.2d 566 (Tenn. Ct. App. 1962)(“A
contractor, who performs work on premises to which the public isinvited during the course of the
work, is liable for injuries caused by his acts in rendering the premises unsafe and dangerous and
negligently leaving them in that condition.”)(emphasis added). However, we need not ponder long
to conclude that noliability existsunder the present facts.

The law does not require that Hardin be the absolute guarantor of the A ppellant’ s safety.
Rather, the law only requires that Hardin take al reasonable measures to prevent an injury.
Reasonableminds could not differ on the conclusion that Hardin took all reasonable precautionsto
prevent an injury. Upon leaving the laundromat on Friday, Hardin took numerous precautions in
order to make the premises safe. Hardin instructed a Gurkin's employeeto place warning signsin
the window, placed barels around the hole, and even instructed the Gurkin’s employee that the
laundromat should be closed. In short, Hardin took all reasonable measures to ensure that an
accident would not occur.? The fact that the premises owner failed to implement the precautions
which Hardin suggested does not serveto place liability on Hardin. This fact servesonly to place
liability, if any exists, on the owner of the premises.

There can be no doubt that summary judgment was appropriate as to Hardin. Even if the
Appellant could show that a duty was owed by Hardin, it is clear that this duty was not breached.
Therefore, the trial court was correct in granti ng Hardin’s motion for summary judgment, and we
will not disturb that ruling.

Il. Gurkin

2 . L .
Appellant contends that Hardin could hav e taken further measures to prevent hisinjury. However, Hardin
is not required to exhaust every conceivable precaution, but, rather, is required only to take all reasonable precautions.
Therefore, there is no value in our consideration of what further measures might have been employed.
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As with the previous discussion, our consideration of the negligence daim against Gurkin
begins with the traditional elements of a negligenceclaim. Those elements must be considered in
the context of the procedural posture in which this case arises, namely a summary judgment
dismissal. In that regard, the Appellant is entitled to the strongest legitimate view of the evidence
and is entitled to all reasonable inferences that may be drawn from the evidence, discarding all
countervailing evidence. Shadrick v. Coker, 963 S.W.2d 726, 731 (Tenn. 1998) (citing Byrdv. Hdl,
847 S.\W.2d 208, 210-11 (Tenn. 1993)).

Duty isthelegal obligation owed by defendant to plaintiff to conform to areasonabl e person
standard of care for the protection against unreasonable risks of harm. See Pittman v. Upjohn Co.,
890 S.\W.2d 425, 428 (Tenn. 1994). Generally, "[a] risk is unreasonable and givesrise to aduty to
act with due care if the foreseeable probability and gravity of harm posed by defendant's conduct
outweigh the burden upon defendant to engage in alternativeconduct that would have prevented the
harm." McCall, 913 SW.2d at 153.

Owners generally have a duty to maintain their premises in a reasonably safe condition.
Eatonv. McLain, 891 SW.2d 587, 593 (Tenn. 1994). A premisesowner may oweaduty to visitors
If the owner can anticipate harm, even if a hazard is open and obvious. See Coln v. City of
Savannah, 966 S.W.2d 34 (Tenn. 1998). "Such reasonto expect harm to the visitor from known or
obvious dangers may arise, for example, where the possessor has reason to expect that the invitee's
attention may be distracted, so that he will not discover what is obvious, or will forget what he has
discovered, or fail to protect himself againstit." Jacksonv. Bradley, 987 SW.2d 852, 854 (Tenn. Ct.
App. 1998)(quoting Restatement (Second) of Torts, 8 343(A) (comment f)).

Gurkin citesto the case of Eaton v. McL anin support of their contention that no duty arose
inthe present case.® 891 S.W.2d 587 (Tenn. 1994). InEaton, the plaintiff fell down aflight of stairs
after stepping through a doorway that she believed to be the bathroom. The Tennessee Supreme
Court, in dismissing the complaint, stated that “Ms. Eaton’s failure to turn on any lights, coupled
with her willingness to open the door and step into an unfamiliar area, is such aradical departure
from reasonable conduct under the circumstances that the McLains could not have reasonably
foreseen that conduct and its consequences.” 1d. at 594. Just as Ms. Eaton could have avoided an
injury simply by turning on a light, Gurkin contends tha the Appellant’s injury could have been
avoided by the" simpleact” of positioning hislaundry basket in amanner which would haveallowed
him to see the floor.

We do not, however, consider the rule in Eaton to be dispositive of the present appedl.
Whereas Ms. Eaton’ s actions were a “radical departure” from reasonable conduct, the Appellant’s
entering the laundromat with a laundry basket in front of him was neither unreasonable nor
unforeseeable.

In analyzing the defendant’ s duty, the Eaton court made the fdlowing statemert,

3 . . .
Gurkin refers to this argument as the “step in the dark rule.”
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Asindicatedin[Doev. Linder Constr.], the question of whether theMcLains general
duty of care encompasses the duty to guard against the acts set forth in the complaint
involvesan analysisof theforeseeability of therisk to whichMs. Eaton was exposed.
In other words, the issue is whether Ms. Eaton has made "any showing from which
it can be said that the defendants reasonably knew or should have known of the
probability of an occurrence such as the one which caused [her] injuries.”

Eaton, 891 S.W.2d at 594(emphasisadded). Whilewedo not disagreethat Ms. Eaton’ sactionswere
both unforeseeable and unreasonabl e, we do not consider the Appellant’ sactionsin the present case
tobesuch. Infact, itiscertainly foreseeable that any person enteringalaundromat will be carrying
alaundry basket full of clothes. It isalso reasonable that a person may be carrying that basket in
front of hisbody. We do not believe that aperson carrying alaundry basket in such amanner enters
at his own peril. Moreover, carrying a basket in such a manner cetainly should not relieve the
premises owners of their duty to warn their customers of alarge holein the floor.* “The pertinent
guestion iswhether therewas any showing from which it can be said that thedefendants reasonably
knew or should have known of the probability of an occurrence such as the one which caused the
plaintiff's injuries. Doe v. Linder Constr. Co., Inc., 845 SW.2d 173, 178 (Tenn. 1992)(citing
Corbitt v. Ringley-Crockett Inc., 496 S.W.2d 914 (Tenn. Ct. App. 1973). Thefactsbeforeusclearly
indicate that the Defendants had a duty to warn the Appellant of the dangerous condition in the
laundromat. We are not persuaded that any actionsof the Appellant relieved the Defendants of this
duty.

In essence, Gurkin’sargument isasomewhat veiled version of the “ open and obvious’ rule.
Under that rule, a premises owner will not be liable for an injury which occurs due to acondition
which was "obvious, reasonably apparent, or as well known to the invitee [or licensed as to the
owner." Kendall Oil Co. v. Payne, 293 S.W.2d 40, 42 (1955); see a'so McCormick v. Waters, 594
S.W.2d 385, 387 (Tenn. 1980). However, the open and obviousdoctrine was abrogated by theColn
decision, wherein the pertinent consi deration became whether the foreseeability and gravity of harm
posed by the defendant's conduct, even if "open and obvious," outweigh the burden upon the
defendant to engagein alternative conduct. Coln, 966 SW.2d at 37. If so, the defendant has a duty
to act with reasonable care and the comparative fault principles apply under Mclntyrev. Balentine,
833 S.W.2d 52 (Tenn. 1992). 1d.

Having determined that aduty of care was owed to the Appellant, we believethetrial court
erred in dismissing the complaint against the Gurkin defendants. The pertinent questions now
become whether the Defendants breached their duty and, if so, whether that breach caused the
Appellant’sinjuries. Issues of breach and causation are generally questions decided by the trier of

4 Gurkin also points out that the Appellant could just have easily fallen over “trash cans, detergent boxes, or
baskets.” We refuse to deal in such hypotheticals, nor does such an argument have any bearing on the present facts. If
the Appellant had fallen over an object which he had reason to know might be on the floor, then, perhaps, our analysis
would be different. However, absent some warning from the premises owner, no customer should expect to encounter
alarge holein the floor, and the position in which one carries his laundry basket, if foreseeable and reasonable, has no
effect on the premises owner’s duty.



fact. Kelley v. Johnson, 796 SW.2d 155 (Tenn. Ct. App. 1990)(citing Frady v. Smith, 519 S.\W.2d
584, 586 (Tenn. 1974); Senters v. Tull, 640 SW.2d 579, 582 (Tenn. Ct. App. 1982). These
guestions become questions of law only when the facts and inferences drawnfrom the facts pemit
reasonabl epersonsto reach only one conclusion. Id.(citing Evridge v. American HondaMotor Co.,
685 S.W.2d 632, 635 (Tenn. 1985); Hagav. Blanc & West L umber Co., 666 S.W.2d 61, 65 (Tenn.
1984).

Based on the record, we believe there to be a dispute as to the material facts in the case
sufficient to preclude summay judgmert at this time. Specifically, questions exist as to the
warnings which Gurkin provided and the adequacy of thase warnings. Our review of the record
leadsusto concludethat reasonable minds could differ on the pertinent questions, thereforewemust
reversethe grant of summary judgment in favor of the Gurkin Defendants.”> The case is remanded
tothetrial court so that the Appellant may have the opportunity to present his evidenceof Gurkin's
negligence. We express no view onthe remaining d ements of the Appdlant’s claim.®

Conclusion

For the foregoing reasons, the decision of the trial court granting summary judgment is
affirmed asto the Defendant Hardin. The decision of thetrial court granting summary judgment to
the Gurkin Defendants is reversed and the case is remanded for further proceedings. Costs of this
appeal shall be taxed one-half to the Appellants, James and Bobbye Powell, and one-half to the
Appellees, M.P. Gurkin, Sr., M.P. Gurkin, Jr., Charles Gurkin and George Gurkin, for which
execution may issue if necessary.

> We reject Gurkin’s argument that reasonable minds could not disagree that the Appellant was guilty of
negligence at least equal to, if not greater than, their own. Where reasonable minds can differ, as we believe they can
in the present case the apportionment of fault is properly left to thetrier of fact. See Princev. St. Thomas Hospital, 945
S.W.2d 731 (T enn. Ct. App. 1996).

6 . . . . R
We do not wish to imply any apportionment of fault in the present case. That determination should be left
to the trier of fact. Our sole conclusion isthat reasonable minds could differ as to the material aspects of this case,
thereby precluding summary judgment.



