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OPINION
JubGe CRAWFORD delivered the opinion of the court.

Defendants, Michael Kruszewski and SandraGoodman, appeal thejudgment of thechancery
court awarding money damages to plaintiffs, Joseph R. Patton, Jr., and Rebecca Cox Patton.

On January 18, 1995, the Pattons filed a complaint against Kruszewski, Goodman,
individually and asan agent for Coldwell Banker Germantown, Coldwell Banker Germantown," and

! After the December 17 - 18, 1997 trial the chancellor entered an order December 22,

1997, finding that Goodman was acting as an independent contractor with regard to the transaction



GMAC Mortgage Corporation?, alleging inadequate disclosure of faultswith residential property as
required by T.C.A 88 66-5-201 through 66-5-210, fraud, negligence, and breach of implied
warranty. The complaint seeks rescission of the contract or in the alternative compensatory and
punitive damages.

Kruszewski’s answer denies that the condition of the property was not disclosed to the
Pattons at the time that the contract was entered into and avers that the Pattons agent, Randy
Mayall, provided K ruszewski adisclosurereport which was completed on or about August 11, 1994,
and returned to Mr. Mayall, specifically containing information concerning the foundation.
Kruszewski admitsthat there were problems with the foundation which had been corrected prior to
his purchase of the property and that these defects where disclosed to the Pattons by the disclosure
report. Kruszewski admitsthat hisagent, and now wife, Sandra Goodman, contacted the contractor
who had previously made repairs to investigate the current status of the foundation, but that no
defectswhere found. Kruszewski denies that there was any structural defect known to him at the
time of closing.

Sandra Goodman (hereinafter referred to as “ Goodman™) was Kruszewski’ s agent when he
purchased the subject property from its previous owner, Dr. Meade Kendrick. After Kruszewski
purchased the property, he and Goodman became engaged to bemarried. Upon adecision that both
would sell their homesin order to purchase another, Goodman moved into the subject property and
began effortstosell it. In her answer, Goodman denies that she failed todisclose structural defects
or that structural and foundation problems were fully disclosed to her. She aversthat both she and
Kruszewski complained to repair persons up until the date of closing that the problemshad not been
corrected. In Goodman’samended answer, she aversthat the Pattons' damages were caused by the
negligence of JamesHoffer, National Home Insurance Company, and Dr. Meade Kendrick, and that
the Pattons were negligent in failing to exercise reasonabl e care regarding the transaction forming
the basis of their suit. The court granted motions by Goodman and Kruszewski for counter-claims
and third-party complaints for specific performance to facilitate the perfection and joinder of the
warranty claim against National Home Insurance Company.?

In his amended answer, Kruszewski aversthat any damageswere caused by the negligence
of James Hoffer, Piling and Repairs, Inc., National Home Insurance Company, Carol Wood Lake
Partners, Dr. Meade Kendrick, Randy Mayall, Peter Ritten, Klink and Associates, Inc., and Michael

with the Pattons and that Goodman was not adting as an agent, servant, or employee of Coldwell
Banker Germantown. Theorder dismissed Coldwell Banker Germantown from the suit and was
made final pursuant to Tenn. R. Civ. P. 54.02. No appeal was taken.

> GMAC Mortgage was dismissed as adefendant by order entered May 22, 1995 and is not
involved in this appeal.
3

National Home Insurance sold Dr. Kendrick, the original owner, atransferable ten
year 210 warranty policy, which transferred to Kruszewski and subsequently to the Pattons.
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Saliba.

A non-jury trial washeld December 17 and 18, 1997. Mr. Patton testified that hefirstvisited
the house with hisagent, Mr. Mayall, and no one washome. Hereturned for asecond visit with his
wife, Mayall, and hismother and father-in-law, before making an offer. They could not get intothe
garage, because there were boxes stacked from the floor to theceiling. Goodman was present at the
second visit and told them that shewas Kruszewski’ sfiancéand wasliving inthe house. Mr. Patton
testified that Goodman told them that more concrete had been poured into the foundation by the
builder and that it was“no big deal.” Mr. Patton testified that no cracks were evident on the house.
He also testified that he had amechanical inspection done by Arnold Cox, who made no report of
cracksinthehouse. Patton believed that the mechanical inspection would includetheentire property;
however, it only covered mechanical appliancesinthehome. A disclosureformgventoMr. Patton
by Kruszewski at the same time that he accepted the Pattons’ offer, reads “[aldditiond concrete
poured in the foundation.” Before he purchased the house, Mr. Patton asked Mr. Kruszewski and
the contractor about the cost of repairing a seam in the Dryvit but was not aware of any repairs
needed for cracks. The Pattons purchased the house from Kruszewski for $150,500.00, and the
closing was August 31, 1994.

Mr. Patton testified that Goodman would not let them into the house until the day that they
moved in, around September 10, 1994. Patton testified that he first became aware of cracks onthe
day that they moved intothe house, when hediscovered a huge tear going intothe kitchen from the
garage. The Pattons discovered two more cracks while they were sitting on theback deck the same
day. Patton testified that he learned from a neighbor that the house had “broken in half.”

Patton testified that he interpreted the disclosure form to mean that if there were major
problemswith the foundation of the housethat they would be disclosed, and because they were not
advised of any structural problems, he saw noreasonto hireastructural engineer to do aninspection.
Patton stated that after they moved inand discovered cracks he hired a soil expert, Mr. Thompson,
an engineer, Michael Saliba, and general contractors, Dirk Goldsmith and Kenneth Goodwin, to
determine the extent of the problems with the house.

Dr. Meade Kendrick, who owned the house prior to Kruszewski, testified on the Pattons
behalf that he was the original owner of the house and that it was built for him by Greenfield
Buildersat acost of $139,000.00. Within oneyear of moving into the house, Kendrick began to see
cracks but was reassured by the builder that this was normal settling. Kendrick filed under his 210
warranty to havethe homerepaired. Kendrick testified that the warranty company hired Mr. Hoffer
of Piling & Repairsin the summer of 1993 to fix the foundation, to relieve the settling, and to do
cosmetic repairs. Mr. Hoffer repaired the foundation problems by pouring grout under about one
half of theslab. In October of 1993, when Kendrick sold the houseto Kruszewski for $149,000.00,
Kruszewski was provided adisclosure statement regarding the repairs done dueto settlement and
the additional reinforcement provided.

Kruszewski testified that the only conversation he had with Mr. Hoffer concerning the
warranty on the work done to the house was when he listed the house. Kruszewski claimsto have
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asked Mr. Hoffer about the warranty becauseit was about to expire. Kruszewski stated that Hoffer
visited the house and met with Goodman and verified that the work that he had done was still fine,
however Mr. Hoffer did not tell Kruszewsk that he had done work to only half of the property.
Kruszewski testified that Hoffer never walked him around the house to show him the work that he
had done. Kruszewski’s testimony contradicts Mr. Patton’s testimony that the garage was
Inaccessible when the Pattons looked at the house. Kruszewski states that there was a refrigerator
inthe garagethat they used, and that he could walk through the garagewhen Goodman’ sthingswere
stored there.

Goodman testified that she made Mayall aware that work had been done on the foundation
in atelephone conversation before he brought Kruszewski an offer fromthe Pattons, and that she
volunteered to give the Pattons the name of the man who did the work. Mayall said that was not
necessary at the time, and Goodman never heard any more about it. Goodman further testified that
shewas unaware of any further problemswith the house a the time of the Pattons’ offer to purchase
it and denies that Hoffer recommended to her that she should disclose cracks that he pointed out to
her on hisvisit to the house just prior to the Pattons' offer.

James Hoffer, owner of Piling & Repairs, testified that he was hired by Nationa Home
Insurance, to repair the house in June and July of 1993. Hoffer did only the work that he was
authorized to do, which included pressure grouting® half of the house and including the area under
the master bedroom. Hoffer testified that he informed National Home Insurance that there was
hairline cracking in other sections of the house, however, their engineer told him to grout only a
portion of the house. Inside the house, Hoffer repaired cracksin the sheet rock and re-squared adoor
and awindow in the master bedroom. The cost for the pressure grouting and replacing the back
patio was $22,000.00.

Hoffer testified that after Kruszewski purchasedthe house, he called him to come out and
look at cracksthat he and Goodman had discovered. At thetimethat Hoffer visited the houseit was
for saleagain. Hewas shown acrack in the sheet rock at the entrance from the garageto the kitchen,
and oneinthe shower stall inthe master bath. Hoffer testified that he explainedto Kruszewski and
Goodman that these cracks had never been repaired because they had not been specified by the
warranty company, and that he repaired only what he was authorized to repair as designated by the
engineer’ s report provided by National Home Insurance. Hoffer testified that none of the cracksthat
he repaired had reopened, but there were cracks on the sideof the house where he did not grout. He
also stated that Ms. Goodman told him that she would not reveal to purchasers that Hoffer only
warranted the work he did and that there were cracks he did not repair.

4 Hoffer explained pressure grouting as a process of driving an injection pipe through

the soft soil until hitting a hard level of soil, then injecting cement grout at onefoot intervalsto the
bottom of thefooting. Onthisjob, the grout injection pipeswereinstalled about every four feet, and
went from eight to thirteen feet deep bel ow the foundation to stabilize the foundation. Eighty-eight
yards of cement grout were injected under this house. Hoffer had al so repaired the house next door
to the property subject to this suit with the same grouting process.
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David Thompson, ageotechnical engineer, was hired by Mr. Patton to do some geotechnical
exploration at the house and make recommendationsfor repair. Attrial Mr. Thompson testified that
he recommended that grouting be done under a portion of the residence to stabilize the soft soils.
Mr. Thompson further recommended to the Pattons that aslope stability study be done on the slope
behind the house because there was some evidence of slope movement. Thompson testified that
his bill to the Pattons for these services was $1,917.00. Thompson’stestimony did not include an
estimate of the cost to repair the house.

Michael Saliba, aconsulting engineer, testified that hewas hired by Mr. Patton to ook at the
property regarding the settlement problem and to suggest possibl eremediesand measuresto prevent
further damage. Saliba had inspected the property when Dr. Kendrick was the owner in 1992 and
told Dr. Kendrick that there were repairs to be done. In his report to the Pattons, Saliba
recommended more pressure grouting under the house, which could involve repairs to pipes and
plumbing underneath the house and to the concrete floor and foundation. Repairs recommended by
Saliba included work to windows, trim and finish, as some of thewindowswereinoperable. Saliba
stated that his inspection revealed that the roof had been inadequately framed and had warped,
consequently there would be roof repairs subsequent to the foundation repairs.

Saliba recommended that a soil stabilization report be done. He also recommended that a
retaining wall be built on the back of the property to keep the soil from washing away and
undermining the house. Although stating that the wall and the repairs would be expensive, Saliba
gave no estimate of the cost involved. Salibadoestestify that thisrepair work would take from two
to three months, and that the house would not be inhabitableduring the work. Saliba stated that he
billed Mr. Patton $1,800.00 for his services.

Salibafurther testified that he was aware that there had been discussion of tearing the house
down as a solution, and stated “[p]ersonally, | thought that might be a good solution.” Saliba
testified that the problem with the house is not knowing what the cost of repairs would be and that
the house may never be quite right.

Mr. Patton also hired Kenneth Goodwin, a cortractor, to look & the house. Part of the
reason for Mr. Goodwin’ svisit to the Pattons' house wasto do an estimate on repairs, and although
he could not remember his exact estimate, at trial stated that it would require somewhere close to
80% of the value of the house to do the necessary repairs. Exhibit No. 5, alist of the Patons
expenses, reports Goodwin’s fee in the amount of $500.00.

Astothevalueof thehouse, Mr. Callins, aprincipal with Coldwell Banker, testified that the
multi-listings reflect that the Pattons put the house on the market in January of 1995 for
$160,000.00. Mr. Collinstestified that this does not necessary reflect the value of the house, only
what the Pattons were asking.

At the conclusion of the proof, the chancellor ruled from the bench that the issuein thiscase
was whether the sellers misrepresented or failed to disclose known defects in the house they were
selling to plaintiff. The chancellor noted that the real fault for the foundation problems with the
house lies el sewhere, with the builder, however the issuesin this action involve misrepresentation,
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non-disclosure, and their appropriate remedies. There was testimony about the need to repair the
house and methods that were suggested to repair the house; however, the record isvoid of any real
estimate of the cost of repair.®

The chancellor found “sharp conflid” in the testimony and stated that it was unusual for
Goodman not to accommodate the Pattons by giving them access to the house after the closing for
decorating purposes on the excuse that Goodman was too busy. The chancellor found that it was
not unusual for aworker in Hoffer’ sposition to only warrant the parts of the house that he repaired,
and that Hoffer was working for theinsurance company in making the repars and answered only
to them.

Thechancellor foundthat Kruszewski failed to satisfactorily explain why hefelt thatit was
necessary to call Hoffer back to the houseto check the housesimply becausethe warranty was about
to expire. It seemed to the chancellor that Kruszewski must have been concerned that something
waswrong. The chancellor concluded that Kruszewski either knew or suspected that there were
additional problems.

The chancellor found that adequate disclosures were not made, and the Pattons were
deceived into buying the house. The chancellor ruled that this was nat a negligence case, and that
comparative fault did not apply. He found that Kruszewski and Goodman acted in concert.

The chancellor found $150,000.00 in compensatory damages to the Pattons, the total value
of the house. He also allowed an offset for any recoveries from the insurance carrier® and awarded
no punitive damages. A final judgment was entered on August 28, 1998, against Kruszewski and
Goodman, jointly and severally, in the amount of $90,000.00, reflecting the $150,000.00 damages,
minus $60,000.00 that was paid to the Pattons from Nationa Home Insurance, under the Pettons’
warranty claim.’

Both Goodman and Kruszewski filed post-judgment motionsto alter or amend judgment or
in the alternative for a new trial with affidavits of defendants' counsel regarding a warranty deed
executed August 26, 1998, whereby the Pattons sol d the subj ect property for the sum of $100,000.00.

® In his closing argument at trial, counsel for the Pattons referred to the testimony of Dirk
Goldsmith, a contractor contacted by the Pattons to estimate the cost of repair, who stated in his
deposition that the estimated cost to fix the house was $132,000.00. However this deposition
testimony is not included in the record and is therefore excluded from our review.

6 At the time that the case was tried in December of 1997, National Home Insurance

had made no final determinations as to the amount they would pay out on the warranty for repairs.

! The limits of the policy were $139,000.00 indicating that National Home Insurance

estimated the repairs at $60,000.00, however, thisis not substantiated in the record. The Pattons
counsel argued at the post-judgment motion hearing that this does not reflect the cost of the repairs,
but isinstead a setlement amount.
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Motions were heard and denied October 13, 1998, and an order was entered October 27, 1998.

Both Kruszewski and Goodman appeal the judgment, and Kruszewski hasfiled aRule
14 Tenn. R. App. P. motion with this Court for consideration of post-judgment facts which we have
granted by an order entered December 2, 1999. In hisbrief, Kruszewski raisesthefollowing issues
for review:

I. Whether the court below erred in determining that the plaintiffs
established their damages or their rescission theories of recovery?

[1. Whether the cout below erred in denying appellants Motion to
Alter or Amend or for New Trial?

I11. Whether the appellant, Goodman, due to her representative
capacity owed aduty to appellant Kruszewski, such that any and all
liability, if any, for the claims of plaintiff/gppellees should besolely
hers and not appellant, Kruszewski’s.

V. Whether the court below should have adjusted fault among the
parties and nonpaties?

In addition to the above stated i ssues, Goodman also raisesthe following issue as stated in her brief:

Whether the court erred inholding that defendantswere liabledueto
aviolation of the Tennessee Residential Disclosure Act?

We review the case de novo upon the record with a presumption of correctness of the
findings of fact by the trial court. Unless the evidence preponderaes against the finding, we must
affirm, absent error of law. Tenn. R. App. P. 13 (d).

We begin by considering Goodman'’ sissue of whether thetrial court erredin holding that the
defendants were liable due to a violation of the Tennessee Residential Disclosure Act. As to
Kruszewski’s ligbility as owner, T.C. A. 8§ 66-5-202 (Supp. 1999) reads in pertinent part:

Required disclosures or disclaimers. — With regard to transfers
described in § 66-5-201, the owner of the residential property shall
furnish to a purchaser one of the following:

(1) A residentia property disclosure statement in the form provided
in this part regarding the condition of the property, including any
material defeats known to the owner. Such disclosure form may be
asincludedinthispart and must includeitemslisted on thedisclosure
form required pursuant to thispart. Thedisclosureformshall contain
a notice to prospective purchasers and owners that the prospective
purchaser and owner may wish to obtain professional advice or
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inspection of the property. The disclosure form shall also contain a
notice to purchasers that the information contained in the disclosure
aretherepresentations of the owner and are not the representations of
thereal estatelicensee or sales person, if any. The owner shall not be
required to undertake or provide any independent investigation or
inspection of the property in order to make the disclosures required
by this part;.....

Asto requirements of areal estateagent, T.C.A. 8 66-5-206 (Supp. 1999) reads:

Duties of real estate licensees.— A real estatelicensee representing
an owner of residential real property asthelisting broker has a duty
toinform each such owner represented by that licensee of theowner’s
rights and obligations under this part. A rea estate licensee
representing a purchaser of residential real property or, if the
purchaser is not represented by a licensee, the real estate licensee
representing an owner of residential real estate and dealing with the
purchaser hasaduty toinform each such purchaser of the purchaser’s
rights and obligations under this part. If a real estate licensee
performsthose duties, the licensee shall have no further dutiesto the
partiesto aresidential real estate transaction under thispart, and shall
not be liable to any party to aresidential real estatetransaction for a
violation of this part or for any failure to disclose any information
regarding any real property subject to thispart. However, acause of
action for damages or equitable remedies may be brought against a
real estate licensee for intentionally misrepresenting or defrauding a
purchaser. A real estate licensee will further be subject to a cause of
action for damages or equitablerelief for failing to disdose adverse
factsof which thelicensee hasactual knowledgeor notice. “Advease
facts’ means conditions or occurrences generally recognized by
competent licensees that significantly reduce the structural integrity
of improvementsto real property , or present asignificant health risk
to occupants of the property.

We agree with the chancellor’s finding that there were “ sharp conflicts in the testimony.”
Both Kruszewski and Goodman claim to know nothing of persisting problems with the foundation
of thehouse. Kruszewski claimsto have contacted Hoffer when he wastrying to sell the subject
property, only toinquireinto whether the warranty could be extended. Goodman claimsto havetold
Mayall that eighty-eight yards of grout had been poured under the house. She deniesany statement
to Hoffer indicating that she would not reveal to prospective purchasers the fact that Hoffer only
warranted thework that hedid, but therewere cracksin the house that he had not repaired. Goodman
testified that what she revealed on the disclosure form, in conjunction with what she told Mayall,
was the sum of all she knew regarding any problems with the foundation of the house, and stated
that she was unaware that any new problems had devel oped.
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In Hobbs v. Hobbs, 987 S.\W.2d 844 (Tenn. Ct. App. 1998) this Court stated that “[t]he
findings of thetrier of fact dependent upon the credibility of the witnesses should be accorded great
weight by the appellate court.” Citing Town of Alamo v. Forcum-James Co., 205 Tenn. 478, 327
S.W.2d 47 (1959); and Sisk v. Valley Forgelns. Co., 640 SW.2d 844 (Tenn. Ct. App. 1982). We
agreewith the chancellor that both Kruszewski and Goodman were aware of agreat deal morethan
they disclosed concerning the repairs. They knew that problems continued with the house.
Regarding the disclosure sheet, the chancellor stated:

Exhibit No. 3, as | have pointed out earlier, you know, thisis a
disclosure sheet. Now, thisis not a question— just a question and
answer document, but thisisaform with which the seller is suppose
to specifically advise the buyer of any known defect or problems or
work that has been done on the house in the last six months, and it
just clearly states that, or that have been repaired within the last six
months.

As | mentioned earlier, on the first page of this disclosure
statement, item four, isthe statement or question: Areyou, the seller,
aware of any known defects, malfunctions, in any of the following?
And it'sgot ablank; yesor no. And nothing is checked there.

Now, keep in mind that thisisnot just something that may be
filled out. Itisreguired that it befilled out. Anditisnot filled out.
It does not indicate that there' s anything wrong when you get to that
point...

So the exact people who are required to make these
disclosures did not disclose them. Even though down below, they
checked: Foundation, slab. And then in an explanation below that
they point out that, was after the building was completed, there was
concrete poured into the foundation.

That doesn’t describe a defect in this Court’s view. It just
makes a statement that’s something that was done. Y ou know, like
well, the backyard was muddy, sothey poured aconcreteslab to keep
the mud down.

In other words, in the Court’ sview, coupled with the fact that
there's a dispute about disdosure, the court simply feels that the
sellers did not properly disclose what they knew about the problem
with the house.

| think, in this Court’ sview, at least, knowing that 88 cubic
yards of concrete was pumped in, under, or around a house denotes
monumental problems, and certainly should have been disclosed in
detail. Now that’s the way the Court would find it.

At any rate, the Court feels that there was not an adequate
disclosure and that the buyers were deceived into buying the house.

Theevidencedoesnot preponderateagai nst the chancellor’ sfindingsregarding thedisclosure
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form. We believe that both Goodman and Kruszewski are liable under the Tennessee Residential
Disclosure statute, specificaly T.C.A. 8§ § 66-5-206 and 66-5-202, respectively. In sofinding, we
dispose of Kruszewski’s third issue on appeal.

In Kruszewski’ sfourthissueinvolving comparative negligence, we agreewith thetrial court
that this was not a negligence action.

Wenow turnto Kruszewski’ sfirstissue: whether thetrial court erred in determining that
the plaintiffsestablished their damages or rescission theoriesof recovery. Inawarding damages, the
chancellor stated:

The problem, obviously from the testimony and the pictures,
[the house] was much worse now that it was back before the repairs
weremade; although, this Court does not have enough to find that the
repairs that were made were not done properly, to the extent that he
worked on part of the house asfar asthe Court can tell — I’ m not sure
about this, the proof isnot clear onit —but it would appear that hedid
areasonably satisfactory job.

But | think that under the circumstancesand viewing the proof
in total, that a judgment should be granted for the total value of the
house, which has been testified to being $150,000.00.

TheCourt will not add anything for theexpenses. And further,
if there are any recoveries from the insurance carrier, certainly, that
would offset part of the award to the extent that the money has been
received.

The complaint inthiscaseallegesfraud and requests that the deed be declared null and void.
The Pattons seek rescission, compensatory, and punitive damages, thereby seeking both contractual
and tort remedies.

Anindividual induced by fraud to enter into a contract may
elect between two remedies. He may treat the contract as voidable
and suefor the equitableremedy of rescission or he may treat the
contract as existing and sue for damages at law under the theory
of ‘deceit.” The latter isgrounded in tort.

Vance v. Schulder, 547 SW.2d 927, 931 (Tenn. 1977). (Emphases added), see also Gage V.
Seaman, No. 03A01-9711-CH-00503, 1999 WL 95185 at *6 (Tenn. Ct. App. Feb. 23, 1999).

Thefirst aternative, rescission, involves setting aside or avoiding the transaction. Lamons
v. Chamberlain, 909 S.W. 2d 795, 800 (citing Williamson v. Upchurch, 768 SW. 2d 265, 271
(Tenn Ct. App. 1988). Rescission is an equitable remedy, and may be ordered by a court where a
contract isinduced by fraud or duress. Id. (Citing Belotev. Henerson, 45 Tenn. (5 Cold.) 471, 474
(1868) (duress); Graham v. First American Nat'| Bank, 594 SW. 2d 723, 726 (Tenn. Ct. App.
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1979) (fraud)). “Itisintended to return the partiesto the position they werein before thetransaction
took place.” Id. (Citing Lindsey-Davis Co.v. Siskin, 210 Tenn. 339, 342-43, 358 S.W.2d 331, 333
(1962); Lloyd v. Turner, 602 S.W.2d 503, 510 (Tenn. Ct. App. 1980); Alledgev. Ridge, 12 Tenn.
Ct. App. 415, 417-18 (1930)). Although rescission may have been available under thefactsof this
caseat thetimeof trial, see Atkinsv. Kirkpatrick, 823 SW.2d 547, 552 (Tenn. Ct. App. 1991), the
chancellor did not order rescission of the contract. It appears that the chancellor awarded the
amount properly for rescission, the price of the property, without completing the award by requiring
the Pattons to return the property.  Furthermore, that remedy is no longer available because,
according to the affidavits of defendants counsel, the Pattons sold the house subsequent to trial,
but prior to final judgment, and are therefore unable to return the property.

In order to form the basis of the tort of fraudulent misrepresentation the alleged
misrepresentation: (1) must have been a representation as to an existing fact; (2) must have been
false; (3) must have been relied upon; and (4) must have been so material that it determined the
conduct of the parties seeking relief. Atkinsv. Kirkpatrick, 823 S.\W.2d 547, 552 (Tenn. Ct. App.
1991); (citing Dozier v. Hawthorne Development Co., 37 Tenn. App. 279, 262 S\W.2d 705, 709
(1953)).

The Chancellor found the Pattons to have been “deceived into buying the house” by
appellants’ failure to make adequate disclosures. The failure to make adequae disclosures is
tantamount to fraudulent misrepresentation. See Gray v. Boyle Inv. Co. , 803 SW.2d 678, 683
(Tenn Ct. App. 1990) (holding that a party may be held liable for damages caused by hisfailureto
disclose material facts to the same degree that he may be liable for damages caused by fraudulent
or negligent misrepresentation).

The Middle Section of the Tennessee Court of Appeals sets out damages available in an
action for fraudulent misrepresentation in Haynesv. Cumberland Builders, Inc., 546 S.\W.2d 228
(Tenn. Ct. App. 1976), stating in pertinent part:

Thismeasure of damagesallowstheplaintiff to recover thedifference
between the actual value of the property hereceivedat thetime of the
making of the contract and the value that the property would have
possessed if Appleton's[agent for the defendant] representationshad
beentrue. 37 Am.Jur.2d, Fraud and Deceit, § 353, p. 473 (1968); see
Shwab v. Walters, supra; 13 A.L.R.3d, Damages - Fraudulent
Representation, 8 3, p. 885 (1967). The application of this measure
of damages compels the defendant to make good on the false
representations. The measure of damages and the fixing of the value
of the property are to be determined as of the timeof the transaction.
37 Am.Jur.2d, 8 365, p. 495 (1968); 13 A.L.R.3d, 8§ 2-3. pp. 882-
902 (1967); McCormick on Damages, § 122, pp. 456-457 (1935).

Id. at 233 (Emphasisin the original).
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In Gagev. Seaman, No. 03A01-9711-CH-00503, 1999 WL 95185 (Tenn. Ct. App. Feb. 23,
1999), this Court stated:

(1) The recipient of a fraudulent misrepresentation is entitled to
recover as damages in an action of deceit against the maker the
pecuniary lossto him of which the misrepresentationisalegal cause,
including (a) the difference between thevalue of what hehasrecaved
in atransaction and its purchase price or other value givenfor it; and
(b) pecuniary loss suffered otherwise as a consequence of the
recipient’ s reliance upon the misrepresentation.

Gage, at *6 (citing Boling v. Tennessee State Bank, 890 S.W.2d 32, 35 (Tenn. 1994) (quoting
Restatement (Second) of Torts § 549 (1977)).

In Gage, supra, the plaintiffs brought an action for breach of contract and fraudulent
misrepresentation against the sellers and the real estate company in connection withtheir purchase
of ahousethat had a defective septic system. Thetria court entered ajudgment against the sellers
without explaining how damages were calculated and dismissed the claims against the real estate
company.® Thetrial court’s finding that the sellers had actual knowledge of the defect at thetime
that the property was sold and neverthel ess signed the disclosure statement was upheld on appeal .
On appeal by the Gages, thisCourt instructed that the court bel ow should have followed theformula
set forth in the Restatement (Second) Torts, stating that “as to the difference in value, the Gages
contracted to pay $105,000, but of course had not yet paid the full amount.” The Gages were
entitled to an award of $4,190.41° for thelossof their equity in the home and other pecuniary losses
suffered as a consequence of the recipient’s reliance on the misrepresentation. 1d. The case was
remanded for an itemization of the pecuniary losses and re-assessment of damages. |d.

In acase of fraud, the damages should compensate the injured parties by putting them back

8 On appeal this Court found that real estate agents are required under Tennesseelaw to
disclose known facts about the property that materially affect a sale of property. 1d. at *4 (citing
Wyner v. Athens UtilitiesBd., 821 S.W. 2d 597, 598-99 (Tenn. Ct. App. 1991)). And further found
that areal estate agent has aduty to deal honestly with both buyersand sellers. Id. (Citing Hughey
v. Rainwater Partners, 661 S.W. 2d 690, 691 (Tenn. Ct. App. 1983)). Theagentin Gage had signed
adisclosure statement as did Goodman, asthe listing agent, however the Gages presented no proof
that the agent in their case had actud knowledge of theproblemswith the septic system. ThisCourt
therefore found that evidence did not preponderate against thetrial court’s fectual finding that a
reasonablereal estate agent would not have known of the problem from viewing the site and that the
trial court appropriately dismissed the claims against the real estate company based on aleged
knowledge of their agent. Id.

> The $4,190.41 figure represents the accumul ated principal in the house, which this
Court stated that the Gages were clearly entitled to since the house was uninhabitable.
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in the position that they would have been in had there been no fraud. Gageat *6 (citing Harrogate
Corp. v. Systems Sales Corp., 915 S.W.2d 812, 817 (Tenn. Ct. App. 1995)). A party seeking to
recover for fraud and/or misrepresentation must prove the misrepresentation aswell as somelossor
injury as aresult of the misrepresentation. Harrogate Corp. 915 SW. 2d at 817.

Theplaintiffsintheinstant case have proved misrepresentation and have presented evidence
to prove a specific loss or injury. However, the award of the contract price of the property,
$150,000.00, is not substantiated by the record.

The chancellor made no alowance for the value of the lot, nor isthere any proof of cost of
repair or cost of rebuilding the houseinitsentirety. We should note that the record doesnot contain
any information concerning the payment made under the warranty on the house. The only
information is that $60,000.00 was paid, but we do not know the basisof that, although we suspect
that the insurance company paid an amount based upon an estimate of repairs. Conceivably, the
repair costs could be a measure of damages as to the difference between the value of what was
actually received and itspurchaseprice, if the repairsput the property back into acondition asit was
represented. Moreover, although the measure of damagesrequires proof of value asrepresented and
value as received, thetrial court, on motion to alter or amend, apparently did not consider the sde
price of the property before entering the final decree asreflecting onthevalue. Intherecordbefore
us, there is not sufficient evidence to make a determination as to the damages to be awarded to the
plaintiff, and thisisaproper casefor remand to thetrial court pursuantto T.C.A. § 27-3-128 (1980),
which provides:

Remand for correction of record. —The court shall also, in
all cases, where, in its opinion, complete justice cannot be had by
reason of some defect in the record, want of proper parties, or
oversight without cul pabl e negligence, remand the cause to the court
below for further proceedings, with proper directionsto effectuatethe
objects of the order, and upon such terms as may be deemed right.

Accordingly, thejudgment of thetrial court astoliability of the defendants, Kruszewski and
Goodman, is affirmed, and that part of the judgment awarding damages is vacated. The case is
remanded to the trial court for further proceedings to determine the proper amount of damages
including any pecuniary lossin addition to damagesresulting from the defective home. Costsof the
appeal are assessed equally against Kruszewski and Goodman.
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