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OPINION
I

Earl Lynn Howard and wife, Violet Howard, owned a house and one-acre lot on the south
side of Banner Springs Road in Fentress County. The lot was bounded on the west s de by alarger
tract that Earl Lynn Howard owned as a tenant in common with other members of hisfamily. An
old road ran south from Banner Springs Road on the family property. Earl and Violet Howard
frequently used that road as a driveway to their home. They adso had aparking areaon the jointly-
owned property, with two walkways from the drive and parking area to their lot.

In 1996 Earl Howard acquired his family’sinterest in the property containing the old road,
the parking lot, and the walkways. Asaresult, he owned the larger tract in his sole name, and the
house and lot as a tenant in common with Violet Howard.



Earl Howard died in December of 1996, and Violet Howard qualified as the administratrix
of hisestate. Inorder to settle someclaimsagainst the estate, the Chancery Court of Fentress County
ordered the larger tract owned by Earl Howard sold at a public auction. At the sale, one of the
lawyers announced that they were reserving the question about whether there was an easement for
the driveway, the parking lot, and the walkways.

Theappellants, Robert Howard and wife, MarthaHoward, purchased the property at the sale.
The court subsequently held a hearing and determined that Violet Howard had an easement by
implication over the old road, the parking area, and the wa kwaysto her property.

This case is not about an easement by adverse use or prescription, nor an easement by
necessity — although long use and necessity figure into the equation. An easement by implication
arises where “during the unity of title, an apparently permanent and obvious servitude is imposed
on one part of an estate in favor of another part, which servitude, at thetime of the severance, isin
use and is reasonably necessary for the fair enjoyment of the other part of the esate.” Johnson v.
Headrick, 237 S.W.2d 567 at 569 (Tenn. Ct. App. 1948). Thisprinciple hasbeen distilled into four
parts: (1) unity of title and then separation; (2) ashowing that, before the separation takes place, the
use giving rise to the easement shall have continued so long and is so obvious and manifest as to
show that it was meant to be permanent; (3) ashowing that the easement is essential to the beneficial
enjoyment of the land granted or retained; and (4) the servitude must have been continuous, as
opposed to temporary or occasional. See Barrett v. Hill, No. 01A01-9806-CV-00295 (filed at
Nashville Oct. 7, 1999).

Atthetimeof theforced sale, Violet Howard owned thehouseand | ot asthe surviving tenant
by the entireties, she also owned at least a part of the larger tract by the law of descent and
distribution. Although that may not amount to a unity of title in the classic snse, the appellants
concede that thefirst element of the test has been md.

The appellants argue that Ms. Howard failed to prove the second element, the apparently
permanent and obvious servitude. They base their argument on the relatively small amount the
Howards spent to improve the road, and some testimony in the record that Earl Howard sometimes
used his mother’s lot on the other side of hishouse as a place to park his car. The chancellor,
however, took all that into account and found that Mr. Howard intended to use the driveway and
parking area as the primary means of ingress and egress to the house. We concur with the
chancellor’ sassessment of the proof, and we would add that the driveway, the parking area, and the
wad kways are al clearly laid out on the ground and are obviously in useg; in fact, there is no other
driveway nor parking area serving the house.

The appellants also argue that M's. Howard fail ed to prove that the easement was reasonably

necessary to the beneficial enjoyment of her property. They assert that shecould gain acoessto her
lot from the main road on the front by putting inaculvert and cutting adriveway into her front yard.
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In this state we have adopted arule of “reasonable” necessity, opposed to the rule of * strict”
necessity that some states require. Johnson v. Headrick, 237 S\W.2d 567 (Tenn. Ct. App. 1948);
LaRue v. Greene County Bank, 166 SW.2d 1044 (Temn. 1942). This less burdensome rule dso
appliesto easementsby necessity where the principal test is necessity. See Morrisv. Smmons, 909
S.W.2d 441 (Tenn. Ct. App. 1993). We think the proof in this case shows areasonable necessity.
The only alternatives involve building another driveway and parking area or obtaining another
easement from another land owner. When we consider that the driveway and paking area have
served Ms. Howard' s homefrom the time it was built, the necessity of keeping that access seems
perfectly reasonable.

Even though we recogni ze that easements by implication are not favoredin thelaw, Johnson
v. Headrick, 237 SW.2d 567 (Tenn. 1948), we think this case presents a situation where the
principleisjustified.

We affirm the judgment of the trial court and remand this cause to the Chancery Court of
Fentress County for any further proceedings necessary. Tax the costs on appeal to the appellarts,
Kristi Thurman, Danny Howard, Robert Howard and Martha Howard.



