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The trial court in this case approved the adoption of one sibling by a couple who was
unrelated to the child, but who had been caring for her. The appeal was taken by another couple,
relatives of the child, who had been caring for and were allowed to adopt, in the same proceedings,
the other sibling. Appellants assert that their petition to adopt both children should have been
granted because of the preferences for placement within afamily and placement with siblings. This
court affirms the adoption as ordered by the trial court because the trial court considered all
preferences and other relevant factors presented by the facts of this case and made a determination
that the best interest of the child favored continuity of placement. The evidence does not
preponderate against that finding.
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OPINION

This caseinvolves the adoption of siblings by different families. The children were placed
in foster care together but were separated when the younger child, R.A.B., aboy, then four months
old, wasretrieved from foster careby the Mangrums, the Appellants, relatives of the children. The
foster mother turned the older child, S.B., agirl, over to anather family, the Bakers, the Appelleess,
non-relatives who later sought to adopt her. After terminating the parents’ rights, the trial court
allowed each family toadopt the child initscare. The Mangrums appeal the adoption of S.B. by the
Bakers and the concomitant denial of their petition to adopt S.B., claiming that the preferencesfor
placement within the family and for keeping siblings together dictate overturning the Bakers
adoption of S.B.



S.B., at fivemonthsold, becamethe subject of 21996 Department of Children’ sServices
(DCS) investigation because of apparent neglect. S.B. wastemporarily removed from the home, but
was later returned. DCS continued to work with the natural parents and to make home visits to
observe the conditions there. A visit by a caseworker after the younger child, R.A.B., was born
resulted in DCS immediately removing both children from the home because S.B. had noticezgble
bruising on her face. DCSfiled apetition for temporary custody, and in February 1997, thejuvenile
court placed legal and physical custody of both children with DCS.

The children, then ages thirteen months and three months, were placed in a DCS
approved foster home in February 1997. Both were hospitalized briefly early in their foster care
placement. Meanwhile, relatives of the children’s mother contacted DCS and offered to act as“a
resource” for care of the children. At that time, Ms. Mangrum, one of the appellants, and her sister,
both cousins of the mother, intended to each seek physical custody of one of the children with the
expectation that the children would eventually be returned to thar parents. Only the Mangrums
followed through on their request and sought to have the boy placed in their home. After DCS
approved of this family placement, the Mangrums were awarded physical custody of the boy,
R.A.B., by court order in March 1997. Because Ms. Mangrum’s sister had withdrawn he request
to take S.B., the child remained in the foster home, and the siblings were thus separated.

The foster mother felt that she needed help keeping S.B., especially on the weekends,
and allowed the Bakers to babysit a few weekends in March 1997 with the knowledge of DCS.!
DCSrecordsrefer to thisarrangement as “respite care.” By late April or early May 1997, however,
S.B. was living with the Bakers most of the time. The extent of DCS's knowledge of this
arrangement isdisputed, but a caseworker’ slogindicatesthat Ms. Baker advised the caseworker on
May 7 that S.B. was with the Bakers most of the time. The caseworker had called Ms. Baker to
arrangeavisit with S.B.’ sgrea-grandmother and to discussarecent visit. Other recordsindicatethat
during that summer the DCS caseworker routinely contacted Ms. Baker to arrangevisitswithS.B.’s
family members. In a progress report dated late June 1997, DCS noted that S.B. was “currently in
ahome approved by the Department asrespite care.” The Bakers had not been approved as foster
parents when they obtained possession of S.B., but did go through the approval process later.

TheMangrums petitioned for custody of both childrenin July 1997, and the Bakersfiled
apetition for custody of S.B. afew dayslater.? In October 1997, the Bakersfiled apetition to adopt

'Ms. Baker was an LPN working in the office of the pediatrician who treated S.B.
immediately after her removal from her home. Apparently, theoriginal offerto help camefromMs
Baker during S.B.’ s recovery from the hospitalization.

?In October 1997, DCS made an effort to remove S.B. fromthe Bakers' home, but therecord
does not contain any information regarding the reasons. The record does contain, however, atrial
court order, issued after an emergency hearing, inwhich the court found that the removal of the child

(continued...)
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S.B.> InNovember 1997, the Johnsons, relatives of Mr. Mangrum but unrel atedto the children, filed
a petition to adopt both S.B. and R.A.B. The Johnsons were supported in their petition by the
children’ smother, who later withdrew her support. In January 1998, the Mangrumsfiled apetition
to adopt both children. All three cases were consolidated and heard in December 1998.

The court heldabifurcated trial: first, to determine whether the parents’ rightswould be
terminated, and second, if the rights were terminated, to determine who would adopt the children.
The children’s mother, who was divorced from the father by the time of the trial, opposed any
adoption, asserting that she wanted the children returned to her. The father appeared at thetrial, but
voluntarily relinquished his parental rights. The court found that both parents had abandoned the
children by failing to visit or support them for four months. Neither parent appeal ed the termination
of parental rights.

In the second phase of thetrial, the Mangrums and the Bakers each showed that they had
aloving homeand that the child placed with that family wasthriving and happy there. The Johnsons
withdrew their petition to adopt after the other families had put on their proof.

The Bakers asserted their willingness to adopt S.B.’s brother if the court wanted the
siblingsto stay together. The Mangrums sought to adopt both children, asserting the importance of
both their blood relation to the children and of keeping the children together. The court allowedthe
Bakersto adopt S.B. and allowed the Mangrums to adopt R.A.B., citing in each case the need for
continuity of placement. The court then ordered the families to provide for monthly visitation
between the children, and “encouraged” visitation between S.B. and the rest of her family.*

The court stated:

?(...continued)
was not appropriate given the circumstances and that the best interest of the child dictated that her
physical custody remain with the Bakers. The court ordered the immediate return of S.B. to the
Bakers.

*The Bakers petition seeks adoption of both children “if the court finds it to be in the best
interest of both children to remain together.” However, the Bakers' primary position wasthat each
child should remain in the home where he or she had been living and with the couple with whom he
or she had formed a parental relationship.

“The Mangrums argue that the court ordered visitation between the children cannot be
enforced, and the result isthat S.B. has been deprived of her relatives by the adoption. The Bakers
argue that the court ordered visitation between the children is enforceable and would serve to
maintain their relationship. Because neither party has appealed the visitation order, we need not
addressits validity here.
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There are two competing issues here; oneis continuity of placement and the
other is the keeping of siblings together in a placement with family. The
court recognizes and acknowl edges theimportance of keeping afamily unit
together insofar as that is possible and the large importance of keeping
siblings together. . . . In this case it is my opinion that the continuity of
placement takes precedence over the keeping of siblings together and
placement with the family. Both of these children, according to the proof,
have devel oped strong bondswiththehomesinwhichthey areplaced. These
children have been in the respective homes for over a year and nearly two.
Continuity of placement is not to reward good behavior or to punish bad
behavior. Theissueisthat continuity of placement is good for the child, is
best for the child, andto disrupt that wouldbe. . . extremely damaging to the
child. . .. The point has been made that through some mistaken or negligent
process of the Departmernt of Children’s Services the Bakers came to have
[S.B.]. | don’t think that’ s contested, but the point isthey do haveher. . .. In
the court’s view, to damage [S.B.] in order to correct a bureaucratic error
would be the supreme triumph of form over substance.

Once a parent’ s rights have been terminated, as here, the court must consider the best
interest of the child when granting a petition to adopt. See Sonet v. Unknown Father of Joseph
Daniel Hasty, 797 SW.2d 1, 5 (Tenn. Ct. App. 1990). “[T]he best interest of the child is the
paramount consideration in an adoption proceeding.” 1d.; see also Tenn. Code Ann. § 36-1-101(d)
(Supp. 1999) (one of the primary purposes of the statutory adoption process is to protect the best
interest of the childinvolved inthe process). The child’ sinterest supersedesany conflicting interest
of an adult, and any such conflict must be resolved in favor of the child. See Sonet, 797 SW.2d at
5; Tenn. Code Ann. § 36-1-101(d). Thefinding of the best interest® of the child isafinding of fact,

see Garner v. Garner, 773 S.W.2d 245, 246 (Tenn. Ct. App. 1989), and unless the evidence
preponderates against that finding, we must affirm the trial court’ s decision, absent an error of law.
See Tenn. R. App. P. 13(d).

[I.

The best interest of the child in an adoption proceeding has been described as follows:

>This opinion cites several cases involving child custody incident to divorce as authority
whendiscussing the best interest of thechild. Thelegislature hasused the phrases® best interest” and
“best interests” in the adoption statutes and “ best interest” in the child custody statutes, apparently
interchangeably. See Tenn. Code Ann. 88 36-1-101(a)(5), 36-1-101(d) and 36-6-106. Therefore,
we are of the opinion that custody cases discussing “best interest” are relevant to a best interest
analysisin an adoption setting. Many of the same factors should be considered when deciding
between persons competing to adopt achild or between personscompeting for the custody of achild.
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[1t] is an elusive guideline that belies rigid definition. Its purpose isto
maximize achild’ sopportunity to develop into astable, well-adjusted adult.
The best interests of the child is[sic] in being raised by the best parent. But
that is not a matter that can be ascertained by crude calculation. Thefactors
to be considered in determining what isin the best interests of the child are
legion. They vary from case to case and it isimpossible to catalog all the
factors that may be involved.

2 Am. Jur. 2d Adoption § 137 (1994).

The trial court found that S.B.’s interests are best served by continuing and making
permanent the placement with the Bakers, with whom she has developed a close relationship and
bond, in whose care she has overcome earlier devel opmental delays, and whohave demonstrated the
ability to provideanurturing and stable environment. The Mangrumsdo not dispute that the Bakers
arefit parents or that S.B. hasthrived in their care. Rather, they argue that the best interest of S.B.
Isnot served by severing S.B.’ stieswith her brother and members of her extended family, an effect
they see as anecessary consequence of the Bakers' adoption of S.B. Atitssimplest, they statedthe
argument thusly: “The Trial Court should have placed more emphasis on the family ties of the
children than it did.”

In support of this argument, the Mangrums rely on Tenn. Code Ann. § 37-2-403(a)(1)
(Supp. 1999), asserting that it establishes a preference for placement with family over placement
through adoption by non-relatives. The text of that statute reads, in pertinent part:

Within thirty (30) days of the date of foster care placemernt, an agency shall
prepareaplan for eachchild initsfoster care. Such plan shall includeagoal
for each child of:

(A) Return of thechild to the parert;
(B) Placement of the child with relatives of the child;
(C) Adoption, giving appropriate consideration to § 36-1-105(e)(1)
when applicable;
(D) Permanent foster care; and
(E) Emancipation by marriage, court order or reaching the age of
majority.

The statutory list of options for placement has been interpreted to mean preference in
placement should be made in the order those options are listed. See State Dept. of Human Serv. v.
Smith, 785 S.W.2d 336, 338 (Tenn. 1990) (“ Thefirst preferenceisto reunitethefamily by returning
the child to his parents or placing the child with relatives; the second is permanent placement
through adoption.”) The preferencefor placementwithfamily, by thelanguage of the above-quoted
statute, appliesat thetimethe agency preparesthe plan for the child. While placement with relatives
may be afuture goal, thereisnothing in the record before usto indicate that DCS was aware that the
Mangrumsor any other family memberswereor would beavailablefor S.B.’ splacement atthetime
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the plan wasto be prepared. At thetime of the hearing herein, S.B. had been inthe Bakers' carefor
more than a year, so that any preference for a goal of family placement shortly after the removal
would have no application.

Further support for family placement isfound in Tenn. Code Ann. 8 37-2-403(d) which
states:

Whenever a child is removed from such child’s home and placed in the
department’ s custody, the department shall seek to place the child with afit
and willing relative if such placement provides for the safety and is in the
best interest of the child. Notwithstanding any provision of this section or
any other law to the contrary, whenever return of a child to such child's
parent is determined not to be in the best interest of the child, then such
relative with whom the child has been placed shall be given priority for
permanent placement or adoption of the child prior to pursuing adoptive
placement of such child with anon-relative.

Again, thisprovision addresses placement immediately after removal fromthe homeand
a preference for adoption by relaives with whom suchinitial placement has been made. We find
nothing in this statute to indicate that an ongoing placement with a non-rdative that is otherwise
serving the child’ s best interest must be ended if afamily member later seeks to adopt the child.
To the contrary, Tenn. Code Ann. § 36-1-101(a)(5) states that a purpose of the statutory adoption
process is to ensure that the proceedings are held in a manner “to enable the child to achieve
permanency, consistent with the child’ s best interests, at the earliest possible date.”

TheMangrumsalso rely on the Tennessee courts’ stated preference for keeping siblings
together. See Baggett v. Baggett, 512 S.\W.2d 292, 293-94 (Tenn. Ct. App. 1973) (“there ismerit
in the proposition that children should not be separated by a custody order”). That preference is
simply afactor for the court to consider in determining the best interest of the child, however. See
In the Matter of MMW.A., Jr., C.D.A,, P.C A, KM.A. and A K.A., 980 SW. 2d 620, 623 (Tenn. Ct.
App. 1998) (keeping siblingstogether wasonly one of thethreefactorsthe court used in determining
thechildren’ sbest interest). Itisnot acontrolling factor. Courtshave previously separated siblings
if that separation was in the best interest of the child before the court. See, e.g., Ricev. Rice, 983
S.W.2d 680, 684 (Tenn. Ct. App. 1998) Asthiscourt stated in Rice, “ Generally speaking, it isnot
appropriateto separate siblings by acustody order, but thisprincipleisnot inflexible. It must give
way to other considerationsif the best interest of achild so dictates.” Inaddition, in the case before
us, the siblings were separated when the Mangrums were granted custody of the boy and S.B.
remained in the foster home, when the children were ages fourteen months and four months.

Thus, while the courts and the legislature have recognized that a child’ s best interest is
often served by placement with and adoption by family members and by remaining with siblings,
those considerations are only some of the factorswhich should beweighed by acourt in determining
aparticular child’'s best interest in a particular situation. Even in situations where the preferences
relied upon by the Mangrums are directly applicable, they are not determinative.
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V.

TheMangrumsalso arguethat “family rights’ should begiven astatussimilar to parental
rights, equating the adoption by non-family members to “termination of family rights.” They
correctly assert that termination of parental rights requires clear and convincing evidence that
grounds for termination exist, see Tenn. Code Ann. § 36-1-113(c)(1) (Supp. 1999), but their
argument that due process requires the sameheightened standard to be applied before the rightsof
other family members are severed mustfail. A biological parent’ srightsare constitutionally based,
seeMeyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 626 (1923); Inre Adoption of Female Child
(Bondv. McKenzie), 896 S.W.2d 546, 547-48 (Tenn. 1995), but thereisno such originfor any rights
of non-parents.

Similarly, the Mangrums' clam that ashowing of harm® should have been made before
the court proceeded to a best interest analysis for S.B. has no basisin current law.” In effect, the
Mangrumsask this court to expand the law in Tennesseeto give all family membeasthe samerights
to arelationship with children as the parents have, or at |east to allow family membersto step into
the shoes of biological parents upon atermination of the parent’ srights. Thiswedeclinetodo.? The
trial court terminated the parents’ rights, and that order was not appealed. After thetermination, the

6Weinterpret thisargument to mean that thetrial court should have determined that allowing
S.B. to be placed in arelative’' s custody or to maintain relationships with family members would
result in substantial harm to S.B. as a prerequisite to considering adoption by a non-relative.

"The adoption statutes clearly give precedence to the child’ sinterest above any other’ sand
do not requirethekind of finding advocated by the Mangrums. See Tenn. Code Ann. § 36-1-101(d).

®The parent-child relationship enjoys a unique status in the law. See Hawk v. Hawk, 855
S.W.2d 577 (Tenn. 1993). Our Supreme Court has held that parents have a constitutional right to
privacy in their child rearing decisions, absent a showing of significant harm to the child. See id. at
581. Inso holding, the Court found the Grandparents’ Visitation Act unconstitutional under Article
I, Section 8 of the Tennessee Constitution, “as applied to this married couple, whose fitness as
parents is unchallenged.” Id. at 577. Thus, the Hawks, a married couple and fit parents, had a right
to raise their children without interference or visits from the grandparents, absent a showing of
significant harm to the child. The parental right to privacy found in Hawk has been extended to
families in which the parents are no longer married. See Simmons v. Simmons, 900 S.W.2d 682, 684-
85 (Tenn. 1995). A later incarnation of the Act, the statute captioned: “Visitation rights of parents
of deceased or divorced parents” has also been foundto violate parental privacy rights under the state
constitution. See Ellison v. Ellison, 994 S.W.2d 623 (Tenn. Ct. App. 1998). The above-cited cases
show that our courts have held parents’ rights to privacy in their child rearing decisions to be
superior to a grandparent’s right to even visit the child, absent a showing of harm. With these
precedents in mind, we cannot agree that the rights of other family members should be given a status
similar to the rights of the parents upon the termination of a parent’s rights.
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court properly proceeded to a determination of the children’s best interest and found that the best
interest of each child was served by remaining with thefamily that the child had cometo know. The
court was not required to find harm to S.B. before permitting the Bakers to adopt her.

V.

The Bakers have cited the statutory preference for adoption by foster parents who have
kept the child for twelve months or more, Tenn. Code Ann. 8§ 36-1-115(g)(1) (Supp. 1999), to
support their argument that S.B.’s continuity of placement favors them as the adoptive parents’
That statute reads:

When a child is placed in a foster home by the department or otherwise, and
becomes available for adoption due to the termination or surrender of all
parental or guardianship rights to the child, those foster parents shall be given
first preference to adopt the child if the child has resided in the foster home
for twelve (12) or more consecutive months immediately preceding the filing
of an adoption petition.

S.B. wasplacedintheBakers' care“by the department or otherwise.” Tenn.Code Ann.
§ 36-1-115(g)(1). She then became availale for adoption “due to the termination or surrender of
all parental or guardianship rights to the child.” Id. The Bakers, though, were not foster parents'
with whom S.B. had resided “for twelve or more consecutive months immediately preceding the
filing of an adoption petition.” 1d. Atthetimethe petition wasfiled, S.B. had been in the homefor
approximately six months, not the twelve months required for the statute to control the adoptive
placement.

Whilethe statute does not control the placement inthiscase, it expressesthe legidature’ s
recognition of the importance of stability inachild slife. See Tenn. Code Ann. § 36-1-115(g)(1).
Our courts have expressed similar recognition. See Taylor v. Taylor, 849 S.\W.2d 319, 328 (Tenn.
1993) (recognizing the child’s need for stability when considering whether to alow the custodial
parent to move the child to another state). Our Supreme Court stated in Taylor, “[T]he collective
wisdom of both the courts and child psychologists [reflect] that children . . . need stability and
continuity in relationships mog of all. Thisrecognition hasled toastrong presumption in favor of
continuity of placement.” Taylor, 849 SW.2d at 328.

*The Bakers do not argue that the statute controls this case merely that it indicates a
preference for the child’ s cortinuity of placement.

"%When the Bakers first began providing weekend and other respite carefor S.B., and when
S.B. initially began to spend the majority of her timewith them, the Bakers had not been approved
by DCS as foster parents. It is not clear whether the statute’'s preference can be triggered by
including time before the custodian isapproved as afoster parent. Since we have found the statute
inapplicable on other grounds, however, we need not reach this question.
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A best interests determination depends upon a true assessment of the
emotional bonds between parent and child, upon inquiry into the ethical,
emotional,andintellectual guidanceaparent givesto thechild throughout his
[or her] formative years, and often beyond. It must reflect also a factual
determination of how best to provide continuity of attention, nurturing, and
care. Thus, crucia to a best interests determination is the importance of
stability and continuity in thelife of the child, and the harm that may result
from disruption of established pattems of care and emotional bonds.

2 Am. Jur. 2d Adoption, § 137 (1994).
V1.

The court considered three general preferences established by the legislature and the
courts: the preference for family placement, the preference for keeping siblings together, and the
preferencefor continuity of placement. All three preferences relate tothe best interest of the child,
and noneis controlling in the case before us. We find no error in thetrial court’s considering each
preference, aswell as other factors, and making a best interest determination for S.B. favoring the
continuity of placement."

VIL

We affirm the order granting the Bakers’ petition to adopt S.B. and remand the case to
the trial court for any further proceedings as may be required. Costs of this appeal are taxed to the
Mangrums, for which execution may issue if necessary.

“TheMangrumsobject tothe court’ sreliance on continuity of S.B.’ splacement onthebasis
that the placement was allowed to devel op and/or continue through mistakes of DCS and by action
of a chancellor sitting by interchange for the juvenile court judge in ordering S.B.’s return to the
Bakers home in October of 1997. Seefn. 2. Thesame chancellor recused himself just before the
trial in December 1998, having just then realized that he was acquainted with Mr. Baker’ s brother.
Therecord is devoid of any evidence or implication of impropriety on the part of the chancellor in
the October 1997 ruling.

-O-



