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Thisappeal involves afather’s child support obligation. After the child’ s mother filed apetition to
increasechild support, thetrial court increased the amount of child support prospectively aswell as
retrospectively for a period of seven years prior to the mother’s petition to increase support. The
court’ s retrospective modification was effected by a correction of the prior support orde pursuant
to Tennessee Rule of Civil Procedure 60.01. We hold that the court erred in its retroactive
modification of child support aswell asin its decision not to award the wife attorney fees below.
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OPINION
. FACTS

Raymond Hudson (“the Father”) and Debra Bullington (“the Mother”) are the parents of
Christopher Ryan Bullington. The parties are not now and have never been married. For hisentire
life, Christopher has lived with the Mother. On appeal, we review the court’s most recent order
involving the Father’ s obligation to support Christopher.



Christopher wasborn on February 11, 1982. In November of 1985, the Father filed apetition
to legitimate Christopher after which the Mother filed an answer and counter claim to establish the
Father’s child support obligations. On Novembea 25, 1987, the juvenile court entered a
memorandum opinion (“theNovember 1987 Memo Opinion™), the provisionsof which wereput into
effect by a February 1988 Order entered nunc pro tunc for November 25, 1987. In the November
1987 Memo Opinion, the parties stipul ated that Raymond Hudson was Christopher’ s natural father.
In addition, the court set the amount of child support arrearage at $6500, and it ordered the Father
to pay $25 per week on this arrearage  The court set child support at $35 per week. Finally, the
opinion provided that the Father furnish the Mother with a copy of hisfederal tax return each year
beginning with the 1987 tax year.

In 1990, the Mother petitioned for an increase in support due to a material change of
circumstances with regard to the Father’ sincome. The Father’s support obligation was increased
by an agreed order entered in May of 1990 (“the May 1990 Agreed Order”). The court modified
child support to $60 per week.

Several yearslater, in October of 1997, the Mother again petitioned for an increase in child
support. She alleged that the Father’ sincome had substantially increased since May 7, 1990. The
court entered an agreed order on February 22, 1999 (“the February 1999 Agreed Order”) which set
child support at $787 per month and which provided that all remaining issues be reserved until the
final hearing. This agreed order was entered nunc pro tunc for March 15, 1998.

At thefinal hearing, the Father and the Mother were the only witnesses. The Mother stated
that shefiled her most recent petition to increase child support when shelearned that the Father had
gonetowork at Nissanin 1990. The Mother testified that she could not afford alawyer so sheaone
met the Father in a parking lot where he showed her some papers regarding his earnings. At this
time, shesigned the May 1990 Agreed Order. The Mother testified “[s]o | took him at hisword and
| signed the papers because he told me that’ swhat it was and that’ s all he was going to pay.” She
added that since the Father did have alawyer, she was assuming that they were being honest with
her.

The Mother testified that she received from the Father yearly from 1990 to 1996 copies of
hisfederal incometax returnsfiled jointly with hiswife, BelindaHudson. The Mother testified that
shenever received from himany W-2 formsand thusthat she never knew theamount of his personal
yearlyincome. Entered asatrial exhibit wereal of thesetax formsaswell asthe W-2 forms. The
Father’s W-2 forms showed hisgross income as follows: in 1991, $50,500; in 1992, $45,000; in
1993, $45,000; in 1994, $61,022; in 1995, $60,500; and in 1996, $55,000. The 1990 tax joint return
filed by the Father and his wife showed total wages and salaries at $49,483; however, the attached
W-2 form showed that the Father earned from Nissan $32,031.33 for the entire year of 1990.

The Mother testified that she earned approximately $40,000 per year and that it had been
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difficult to support Christopher and herself over the years. On occasion, the Mother would super
glue Christopher’ s shoes together until she could afford new ones. Sherarely had cashto give him
for activities. She testified that Christopher, now a seventeen-year-old sophomore, works at a
grocery store. Regarding her legal expenses, the Mother testified that she had taken out al oan to pay
her attorney a $2500 retainer fee to bring this support modifi cation proceeding.

The Father testified that he was married and had been so for thirteen yearsto hiswife with
whom he had three children. He said that he had started work at Nissan in 1990 and that he had
agreed to the 1990 increase in support to $85 per week. He admitted that he had not visited
Christopher since he was two years old and that he had taken no action to have arelationship with
Christopher. Hetestified that he had not sent the Wife W-2 forms becausethe Agreed Order had only
provided that he send to her tax return forms. However, the Father admitted on cross-examination
that he had sent the Mother partial tax return forms for the past years because he did not want her
to know the amount of hisindividual income.

The final order was entered on March 16, 1999. With regard to current child support, the
court left it at the agreed amount of $787 per month as per the February 1999 Agreed Order stating
that this amount is within the child support guidelines. In addition, the court ordered that child
support from November 1997 until this order went into effect on April 1, 1998 also be set at $787.
The court found that an upward deviation was appropriate under the fads of this case due to the
Father’sfailureto visit thechild. Since such deviation was not requested until October 1997, the
court ordered that it should be prospective from November 1, 1997 forward at $187 per month.

With regard to the issues now on appeal, the trial court ordered that the May 1990 Agreed
Order be corrected pursuant to Tennessee Rule of Civil Procedure 60.01. The May 1990 Agreed
Order had stated that the parties acknowledged that the order complied with the child support
guidelines. However, the court found that the agreed upon amount of child support, $60 per week,
was approximatdy 45% less than the amount required by the guidelines. The court reasoned that
the $60 per week amount was a clerical mistake since there was no specific finding rebutting the
presumption that the guideline amount was appropriate. Thus, the court corrected the May 1990
Order to reflect the guideline amount which the court set, based upon the Father’ sincome for 1990,
at $108 per week. Since 383 weeks had passed from the time that the order was entered until the
filing of the Mother’s petition to modify, the difference in $108 and $60 is $48 per week which
amountsto an additional $18,384 due through October 3, 1997. Finally, the court ordered that each
party be responsible for his and her own attorney fees.

II. ISSUES

Though the final order effected a modification of other aspects of the parties support
agreement, the only issue on appea regarding child support is the trial court’s modification of
support prior to the October 1997 Petition. The Father arguesthat sucharetroactiveinaeaseinchild
support violates a state statute. In addition, he contendsthat Rule 60.01is not properly used in this
case to correct a clerica error of the court. We agree with the Father on both these grounds.
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However, we agree with the Mother in her assertion that the trial court should have awarded her
attorney fees below.

A.

First, withregardtothecourt’ sorder beingastatutory violation, the Tennessee code provides
asfollows:

[Anorder for child support] shall not be subject tomodification asto any time period
or any amountsdue prior to the date that an action for modificationisfiled and notice
of the action has been mailed to the last known address of the opposing parties.

Tenn. Code Ann. 8§ 36-5-101(a)(5). Thisstatuteisclear inits prohibition of amadification of child
support as to any time period prior to thedate that an action for modification isfiled and noticeis
given to the opposing paties. The statute makes no distinction between retroactive increases or
decreases. Brown v. Heggie 876 S.W.2d 98, 101 (Tenn. Ct. App. 1993); Rutledgev. Barret, 802
S.W.2d 604 (Tenn.1991).

The Mother filed her petition to modify child support in October of 1997. At the hearing,
the Mother’ s attorney stated that the M other was “ asking the Court basically for aretroactive order
of child support based on just what the guidelineswere.” The court’ s order increased child support
for the time period between the May 1990 Order and the October 1997 Petition. This constitutes a
modification of support for 383 weeks, or 7 years, which precede the filing of the October 1997
Petition. Thisorder clearly violates section 36-5-101(a)(5). The casescited by the Mother do not
support her contrary position. These cases involve only the modification of child support orders
retroactive to the time of the filing as permitted by the statute. See Faircloth v. Locke, No.
01-A-019010GS00376, 1991 WL 259478, at *5 (Tenn. Ct. App. 1991) (holding that there is “no
error in the general sessions court's decision to relateits order for increased support back to the date
Ms. Faircloth filed her petition”); Elkinsv. Elkins, No. 02A01-9203-CH-00061, 1992 WL 340747,
at *4 (Tenn. Ct. App. 1992) (upholding the court’s order inareasing support retroactive to adate
three weeks after the filing of a modification petition).

B.

In addition, we disagree with thetrial court’ suse of Rule 60.01 asthe means of retroactively
modifying the M ay 1990 child support order. The court made the fol lowing finding:

Theorder of May 7, 1990 is corrected pursuant to Rule60, Tennessee Rules of Civil
Procedure for mistake. Finding number five of this order states that “the parties
acknowledge that the child support ordered pursuant to this order complies with the
Federal Guidelines for child support.” Howeve, the agreed upon amount is
approximately 45% |less than would be required by the Guidelines. The Guidelines
arenot discretionary. Inorder to deviatefrom the Guidelines, the finder of fact must
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make specificfindings rebutting the presumption that the guidelines are appropriate.
Because there is no such finding the $60.00 must be a clerical mistake.

By basing its ruling upon Rule 60, the court avoids the prohibition of Tennessee Code Annotated
section 36-5-101. Furthe'more, it isnot an gopropriate use of Rule 60.01 asthisruleisinterpreted
by our courts.

Tennessee Rule of Civil Procedure 60.01, entitled “ Clerical Mistakes,” provides for relief
from afinal judgment under the following circumstances:

Clerical mistakesin judgments, orders or othe partsof therecord, and errorstherein
arising from oversight or omissions, may be corrected by the court at any timeon its
own initiative or on motion of any party and after such notice, if any, as the court
orders. During the pendency of anappeal, such mistakes may be so corrected before
the appeal is docketed in the appdlate court, and thereafter while the appeal is
pending may be so corrected with leave of the gopellate court.

Ananalysisof the caselaw interpreting Rule 60.01 showsthat thetrial j udge inappropriately
characterized the amount of child support in the May 1990 Order as aclerical mistake. Rule 60.01
has consistently been used to provide relief from judgments flawed by mechanicd errors such asa
spelling mistake or the insertion of anincorrect number or letter. The supreme court has stated that
“Rule60.01isdesignedto affordrelief in casesin which thejudgment or order, either standing alone
or when viewed in connection with other portions of the record, shows facial errors arising from
oversight or omission.” Continental Cas. Co. v. Smith, 720 SW.2d 48, 49 (Tenn. 1986) (holding
that “thetrial court'samendment of the employer's namein the judgment was a proper correction of
amisnomer under Tennessee Rule 60.01"); Jerkins v. McKinney, 533 S.W.2d 275 (Tenn. 1976)
(upholding thetrial court’ suse of Rule 60.01 to correct an order in which, by oversight or omission,
the trial court divested the defendant of his interest in the real estate and failed to reinvest it in
anyone); see also Hobbs v. Hobbs, 987 SW.2d 844, 848 (Tenn. Ct. App. 1998). This court has
stated that “[t]he words 'clerical mistake' do not particularly apply to every act of a person
denominated a'clerk." Rather [they apply] to mechanical errors of computation or copying by any
person, Clerk or otherwise.” Zeitlin v. Zeitlin, 544 SW.2d 103, 108 (Tenn. Ct. App. 1976).

In the instant case, there is no proof that the agreed upon amount set out in the May 1990
Order isaclerical error arising from oversight or omission. Indeed, there is no proof tha on date
of the entry of the May 7,1990 Agreed Order, the Father’ s salary or wages would haveentitled the
Mother to an award of child support greater than $60 per week. The only proof proffered by the
Mother involved the amount of the Father’s earnings for the year 1990 — there is no testimony or
evidence otherwise asto when he received thewages that were set out in hisW-2 form. All we have
hereis speculation by thetrial judge that there wasa clerical mistake based on the evidence that the
Father’s total wages for the year, if annualized, would have required a different child support
amount.



In her appel latebrief, the M other shiftsthefocusof her appellate argument to all egationsthat
the Father’ s defrauded the court by providing incorrect information regarding his finances prior to
theMay 1990 Order. While Rule 60.02 does provide relief from judgments or orders on the ground
of fraud, a Rule 60 motion for relief based upon fraud must be made not more than one year dter
the judgment, order or proceeding is entered or taken. Thisissimply not atimely argument.

C.

In the final issue, the Mother contends that the court erred in failing to award her attorney
fees. The trial court ordered that each party be responsible for his and her own attorney fees.
Tennessee Code Annotated § 36-5-103(c) provides as follows:

The plaintiff spouse may recover from the defendant spouse, and the spouse
or other person to whom the custody of thechild, or children, isawarded may recover
from the other spouse reasonabl e attorney feesincurred in enforcing any decreefor
alimony and/or child support, or in regard to any suit or action concerning the
adjudication of the custody or the change of custody of any child, or children, of the
parties, both upon the original divorce hearing and at any subsequent hearing, which
feesmay befixed and allowed by the court, before whom such action or proceeding
is pending, in thediscretion of such court.

Asaresult of 8 36-5-103(c), “the Tennessee Supreme Court has noted that awardsfor legal expenses
in custody or support proceedings are ‘ familiar and aimost commonplace.’” Sherrod v. Wix, 849
S.W.2d 780, 785 (Tenn. Ct. App.1992) (quoting Deasv. Deas, 774 S.\W.2d 167, 170 (Tenn.1989)).

Webelievethat, under thecircumstancesof thiscase, an award to the M other of feesincurred
at trial is appropriae. Awards of legal expenses in support proceedings “are not primarily for the
benefit of the custodial parent but rather tofacilitate a chil d's access to the courts.” Sherrod, 849
S.W.2d at 784 (citing Grahamv. Graham, 140 Tenn. 328, 334-35, 204 S.\W. 987, 989 (1918)). The
Mother was successful in thetrial court in increasing support for the child. The portion of thetrial
court’ s ruling which was not appeal ed resulted in a prospective increasein support from $240 per
month to $787 per month based upon an increase in the Father’s income alone. The trial court
awarded an additional $187 per month to the Mother asan upward deviation based uponthe Father’ s
failuretovisit thechild. Thus, the Mother’ s petition to modify support engendered agreat financial
benefit to the child.

This court has stated that the parties ability to pay for the legal expenses in custody or
support proceedingsis certainly afactor to be considered in awarding attorney fees. Sherrod, 849
S.W.2d at 785. Inthiscase, the Mother’ stestimony was tha she struggledfinancially to providefor
thechild. She sought anincreasein child support at her own financial risk by securing aloan to pay
her attorney a$2500 retainer feeto bring thisaction to modify support. Finally, though we haveheld
that thereis no legal basis for the modification of child support prior to the October 1997 petition,
the fact isthat the evidence shows that the Father was payingfar below the guideline child support
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amount for many years before the 1997 petition was filed.

Onremand, thetrial court will determine the appropriate and reasonable amount of attorney
feesto be awarded to the Mother. However, wefind that the Mother is not entitled to fees on appeal
as she has not prevailed on the primary issue before this gppellate court, to wit, the accuracy of the
lower court’s award of retroadtive child support.

[11. CONCLUSION

In conclusion, we hold that thetrial court erred in holding that the May 1990 Agreed Order
be corrected pursuant to Rule 60.01. First, the trial court’s order amounted to a retroactive
modification of support in violation of Tennessee Code Annotated section 36-5-101(a)(5). Second,
tomodify theearlier order, thetrial court incorrectly used Tennessee Rule of Civil Procedure 60.01
asthiswas clearly not aclerical error. While we deny the Mother attorney fees on appeal, we do
find that she should have been awarded her attorney fees below, and we remand this case for a
determination of said fees. Costs on gopeal shall be divided equally between the parties.



IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE
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JUDGMENT

This cause coming on to be heard upon the record on appeal from the Juvenile Court for
Davidson County, argument of counsel and briefs; upon consideration whereof, this Court is of
opinion that in the judgment of the trial court there isreversible error.

Inaccordancewiththeopinion of the Court filed herein, itis, therefore, ordered and adjudged
by this Court that the judgment of thetrial court isreversed. The causeisremanded to the Juvenile
Court for Davidson county for further proceedings in accordance with the opinion filed herein and
for the collection of the costs accrued below.

Costsof thisappeal aredivided equally betweenthe parties, DebraBullington and Raymond
Hudson, for which execution may issueif necessary.



