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This appeal fromthe Grcuit Court of Blount County

I nvol ves a determ nation of whether a husband fraudul ently
conveyed the bulk of his estate to his children froma previous
marriage in order to defeat his wife’'s elective share of his
estate. Edith Frances Rogers, the Plaintiff/Appellant, appeals
the Trial Court’s judgnment in favor of the Defendants/ Appell ees:
the estate of Odis denn Rogers; Ted Rogers, as executor of his
father’s estate; and Nancy Rogers Mayes, daughter of Qdis G enn

Rogers, individually.

Ms. Rogers’ sole issue, which we restate, is whether
the Trial Court erred by finding that OQdis A enn Rogers did not
fraudul ently convey real and personal property to his children,

t hereby depriving her of her elective share of his estate. W
affirmthe judgnent of the Trial Court and remand for any further

proceedi ngs that nmay be necessary.



M. and Ms. Rogers were married in February 1983 and
remai ned married until M. Rogers’ death in March 1997. No
children were born of this marriage, although both had children
fromprevious nmarriages. At the tine of their marriage, each
owned a house. During their fourteen-year marriage, M. and Ms.
Rogers never discussed their personal finances with one anot her
and kept their finances separate, splitting only the costs of

their nonthly expenses.

In 1992, M. Rogers was diagnosed with a serious
i1l ness, and on May 5, 1993 he executed his will in which he |eft
all of his property to his two children, Ted Al an Rogers and
Nancy Rogers Mayes. At the tinme of his death, M. Rogers owned
with his two children approximately $179, 500 in savings bonds, of
whi ch approxi mately $63, 500 had been purchased before his
marriage to Ms. Rogers. On that sane date, M. Rogers executed
a quitclaimdeed, which purports to transfer his house to hinself

and his two children, and executed an agreenent that allowed him



to live in his house until his death. In addition, M. Rogers
executed a “durabl e power of attorney with health care,”
designating his son Ted Rogers as his attorney in fact.

On January 9, 1996, M. Rogers purchased a Certificate
of Deposit with a right of survivorship to his son Ted Rogers in
t he ambunt of $10,000. On March 6, 1997, Ted Rogers, through his
power of attorney, placed his nanme on his father’s checking
account, which contained approxi mately $9, 041 and whi ch gave Ted
Rogers a survivorship right on the account. On March 30, 1997,

M. Rogers died.

During her testinony Ms. Rogers admtted that she
executed a will before her husband s death in which she left
nothing to her husband and all her real and personal property to
her children, grandchild, and great-grandchild. |In Decenber
1996, shortly before M. Rogers’ death, Ms. Rogers transferred

her house to her children, reserving a life estate for herself,



with her personal property to be transferred to her children,

grandchil d, and great-grandchild upon her death.

M's. Rogers contends that she was not aware of the
transfers of property fromher husband to his children until she
was told by Ted Rogers that she had three weeks to nove fromhis
father’s house. However, Nancy Rogers Mayes testified that Ms.
Rogers was aware that her father was purchasi ng savi ngs bonds
wi th her and her brother because Ms. Rogers went with her and
her father to the bank in July 1996. While Ms. Rogers admits
that she did go to the bank with her husband and his daughter,
she argues that she stayed in the | obby and did not know what

transpired regardi ng her husband’ s finances.

M's. Rogers argues that her husband had prom sed her

that he would take care of her for the rest of her life. She



mai ntai ns that she relied on this promse, and with her husband’ s
approval, transferred her house to her two children in 1996.

She contends that since her husband’ s death, she has had to spend
her savings to purchase a home for herself because she had to
vacate the honme bel onging to her husband and her forner house was
too small for her to reside with her daughter’s famly.

Therefore, she asserts that the transfers of property by her
husband shoul d be set aside because they were carried out in

secrecy and done wi thout consi deration.

The Trial Court concluded that there was no evi dence of
fraud regarding any of the transactions by M. Rogers and that

all transactions were nmade in good faith.

In nonjury cases this Court’s standard of reviewis “de
novo upon the record of the trial court, acconpanied by a

presunption of the correctness of the finding, unless the



preponderance of the evidence is otherwise.” Rule 13(d),

Tennessee Rul es of Appell ate Procedure.

In determ ni ng whet her the husband intended to practice

a fraud upon his wfe, the Court |ooks at several factors:

(1) whether the transfer was nade with or w thout
consideration, (2) the size of the transfer in
relation to the husband’ s total estate, (3) the tine
bet ween the transfer and the husband s death, (4)

rel ati ons which exi sted between the husband and the
wife at the tinme of the transfer, (5) the source from
whi ch the property cane, (6) whether the transfer was
i1lusory, and (7) whether the wife was adequately
provided for in the will.

Finley v. Finley, 726 S.W2d 923, 924 (Tenn. C. App. 1986).

In assessing these factors in the present case, we are
of the opinion that while M. Rogers transferred the bulk of his

estate to his children during his marriage to Ms. Rogers, she



did the sane with her estate, leaving all of her assets to her

children, grandchild, and great-grandchild.

Furthernore, as already noted, the record reveal s that
t hroughout their fourteen-year marriage the parties kept their
fi nances separate, choosing only to split the costs of their
nont hl y expenses. As already noted, nmany of the savings bonds
that M. Rogers purchased with his two children were purchased
| ong before his marriage to Ms. Rogers, as was the house that he
transferred to his children. Also, with respect to the savings
bonds M. Rogers purchased during his marriage with Ms. Rogers,
he apparently used his separate assets to purchase the bonds, and
it appears that all of the property transferred from M. Rogers

to his children cane fromhis separate assets.

W find that Ms. Rogers benefited significantly from

recei ving her husband s Social Security and retirenment pension.



VWhile it is true that Ms. Rogers was not provided for in her
husband’s wll, she does receive his Social Security benefits and
his retirenment pension, totaling approxi mtely $1,500 per nonth,

i nstead of the approximately $368 in benefits she woul d have

received fromher own Social Security.

For the foregoing reasons, the judgnent of the Trial
Court is affirmed, and the cause remanded for such further
proceedi ngs consistent with this opinion as may be necessary and
coll ection of costs below Costs of appeal are adjudged agai nst

M's. Rogers and her surety.



Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

D. M chael Sw ney, J.
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