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T . C . A .  §  24 - 1 -2 0 3  (1 9 8 0 ).
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V A C A T E D  A N D  R E M A N D E D S u s a n o ,  J .

T h i s  is  a  w i ll c o n t e s t  c a s e .   R o n a l d  D e a n  M ills  (“t h e  C o n t e s t a n t ”) f ile d  t h is

a c tio n c on te s tin g  th e  v a lid ity  o f th e  la s t w ill a n d te s ta m e n t o f h is  fa th e r, H o m e r H a s ke ll

M i lls  (“t h e  D e c e d e n t ”),  o n  th e  g ro u n d s  o f  in c o m p e t e n c y  a n d  u n d u e  i n flu e n c e .   A  ju ry

d e c la r e d  th e  w ill in v a lid .   P e g g y  S u e  P o s e y ,  a n o t h e r o f  th e  D e c e d e n t ’s  c h ild re n  a n d  o n e

o f  th e  p r op o n e n t s  o f  th e  w ill,  a p p e a l s ,  ra i s in g  t h e  f o llo w i ng  i s s u e s  f o r o u r c o n s id e r a tio n :

1 .   D id  t h e  tria l  c ou rt  e rr in  re l y in g  o n  t h e  D e a d  M a n ’ s

S ta tute

1

 t o  e x c lu d e  t h e  t e s t im o n y  o f  t w o  o f  th e  p a rt ie s  t o  th is

litig a tio n ?  

2 .   W a s  M s .  P o s e y  r e q u ire d  t o  m a k e  a n  o f fe r  o f p ro o f  o f t h e

t e s t im o n y  e x c lu d e d  b y  t h e  t ria l  c ou rt  in  o rd e r  to  p re s e r v e  h e r

c la i m  o f e r ro r?

3 .  D id  th e  tria l c ou rt e rr in  fa ilin g  to  dire c t a  v e rd ic t fo r M s .

P o s e y ?

B e c a u s e  w e  f in d  t h a t  th e  t ria l  c o u rt  e rro n e o u s ly  i n te r p re t e d  a n d ,  th e r e f o re ,  in c o rre c t ly

a p p l ie d  t h e  D e a d  M a n ’ s  S t a t u te  i n  e x c lu d in g  t h e  t e s t im o n y  o f  t w o  o f  th e  p a rt ie s  t o  th is

lit ig a t io n ,  w e  v a c a t e  t h e  t ria l  c ou rt ’s  j u dg m e n t  e n t e re d  o n  t h e  ju ry ’ s  v e r d ic t  a n d  re m a n d

fo r a  n e w  tria l.

I.

O n  J a n u a ry  7 , 1 99 8, th e  D e ce d e nt –- w h o w a s  te rm in a lly  ill w ith

p a n c re a t ic  c a n c e r  –-  e x e c u t e d  a  w ill,  in  w h ic h  h e  le f t  th e  b u lk  o f h is  e s t a t e  t o  tw o  o f  h is
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F o s te r is  re fe rre d  to  in  th e  w ill b y  he r fo rm e r n a m e , B re n da  G a il W e n tz .

3

d a ug h te rs , M s . P o s e y  a n d B re n da  G a il F o s te r.

2

  W h e n th e  D e ce d e nt e x e cu te d  th e  w ill,

t h e  f o llo w i ng  p e rs o n s  w e re  p r e s e n t :  A v e r y  L a c k e y ,  A .  E ile e n  L a c k e y ,  M s .  P o s e y ,  a n d

t h e  a t to rn e y  w h o  p re p a re d  t h e  w i ll,  R e b e c c a  B y r d .  T h e  w i ll le a v e s  $ 1 0 0  e a c h  t o  th e

D e c e d e n t ’s  t h ird  d a u g h t e r,  G le n d a  M i lls  S p e a rs ,  a n d  t h e  D e c e d e n t ’s  s o n ,  th e

C o n t e s t a n t , b o t h  o f w h o m  a re  a p p e l le e s  i n  th e  p r e s e n t  a p p e a l .  T h e  w i ll f u rt h e r

b e q u e a t h s  t w o  v e h ic le s  a n d  a  b o a t  to  M s .  P o s e y ,  w it h  th e  r e m a i n d e r o f  th e  D e c e d e n t ’s

e s t a t e  b e in g  d i v id e d  e q u a l ly  b e t w e e n  M s .  P o s e y  a n d  M s .  F o s t e r .  T h e  a t t e s t in g

w itn e s s e s  to  th e  w ill w e re  A v e ry  L a c ke y  a n d A .  E ile e n  L a cke y .  M s . P o s e y  a n d M s .

L a c k e y  a r e  n a m e d  i n  th e  w ill a s  c o - e x e c u t rix e s  o f  th e  e s t a t e .

T h e  D e c e d e n t  d ie d  o n  J a n u a ry  2 9 ,  1 9 9 8 .  T h e  w i ll w a s  f ile d  f o r p ro b a t e  o n

F e b r u a ry  2 ,  1 9 9 8 .  O n  F e b r u a ry  1 9 ,  1 9 9 8 , t h e  C o n t e s t a n t  file d  t h is  a c t io n  c o n te s t in g  t h e

w i ll,  a lle g in g  t h a t  th e  D e c e d e n t  w a s  “n o t  o f s o u n d  m i n d ” a n d  t h a t  b u t f o r t h e  u n d u e

in f lu e n c e  o f  M s .  P o s e y  a n d  M s .  F o s t e r , t h e  D e c e d e n t  w o u ld  h a v e  d i s trib u t e d  h is  e s t a t e

e q u a lly  a m o n g  h is  c h ild re n  p e r s tirp e s . 

A  ju ry  t ria l  w a s  h e ld  o n  A u g u s t  1 0  a n d  1 1 , 1 9 9 8 .   R e l y in g  o n  t h e  D e a d

M a n ’s  S ta tu te , th e  tria l c ou rt ru le d  a s  a  pre lim in a ry  m a tte r th a t a ll n a m e d p a rtie s ,

p a r tic u la r ly  M s .  P o s e y  a n d  M s .  L a c k e y ,  w e r e  “p ro h ib it e d  f ro m  t e s t if y in g  a b o u t

s t a t e m e n t s  m a d e  b y  t h e  [D ]e c e d e n t  o r o v e rt  c o n du c t  e x h ib it e d  b y  t h e  [D ]e c e d e n t  t ha t

m i g h t ris e  t o  te s t im o n y ”;  a c c o rd in g l y , t h e  t ria l  c ou rt  d e t e rm i n e d  th a t  t h e  n a m e d  p a r tie s

c ou ld  on ly  te s tify  re g a rd in g  th e  fo rm a litie s  o f th e  e xe c utio n o f th e  w ill. 

A t  th e  c l o s e  o f  t h e  C o n t e s t a n t ’s  p r o o f,  M s .  P o s e y  m o v e d  f o r a  d i re c t e d

v e rd ic t, a rg u in g  th a t th e  C o n te s ta n t h a d n ot in tro du ce d  a ny  p ro of th a t th e  D e ce d e nt w a s
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in c o m p e t e n t  a t  t he  t im e  h e  e x e c u t e d  t h e  w i ll o r t h a t  un d u e  in f lu e n c e  h a d  b e e n

e x e rc is e d  u p o n  h im .   T h is  m o t io n  w a s  d e n ie d .   A f te r  th e  j u ry  r e tu rn e d  i ts  v e r d ic t  fin d in g

t h e  w ill in v a lid ,  M s .  P o s e y  m a d e  a  m o t io n  t o  s e t  a s i d e  th e  v e r d ic t , o r in  t h e  a lt e rn a t iv e ,

f o r a  n e w  t ria l , c o n t e n d in g  (1 ) t h a t  th e  v e r d ic t  w a s  a g a i n s t  th e  w e i g h t  o f t h e  e v id e n c e

a n d  (2 ) t h a t  th e  t ria l  c ou rt  e rre d  i n  it s  in t e rp re t a t io n  a n d  a p p l ic a t io n  o f  th e  D e a d  M a n ’s

S t a t u te .   T h e  t ria l  c ou rt  a ls o  d e n ie d  t h is  m o t io n .   T h is  a p p e a l f o llo w e d .

II.

M s .  P o s e y  a r g u e s  t h a t  t h e  tria l  c ou rt  e rre d  i n  it s  in t e rp re t a t io n  a n d

a p plic a tio n o f th e  D e a d M a n ’s  S ta tu te  a n d th a t, b e ca u s e  of th is  e rro r, s h e  a nd  M s .

L a c k e y  - - w h o  w e re  b o t h  p re s e n t  w h e n  t h e  w ill w a s  e x e c u t e d  – - w e re  p r o hib it e d  f ro m

t e s t if y in g  a b o u t  th e  d e c la r a t io n s  a n d  c o n d u c t o f  th e  d e c e d e n t .  T h e  D e a d  M a n ’ s  S t a t u te

p ro v id e s , in  pe rtin e nt p a rt, a s  fo llo w s :

In  a c t io n s  o r p ro c e e d in g s  b y  o r a g a i n s t e x e c u t o rs ,

a d m in is t ra t o rs ,  o r g u a rd ia n s ,  in  w h ic h  ju d g m e n t s  m a y  b e

re n de re d  fo r o r a g a in s t th e m , n e ith e r p a rty  s h a ll b e  a llo w e d

t o  te s t if y  a g a i n s t t h e  o th e r  a s  t o  a n y  t ra n s a c t io n  w it h  o r

s t a t e m e n t  b y  th e  t e s t a t o r,  in t e s t a t e ,  o r w a rd ,  u n le s s  c a lle d  t o

te s tify  th e re to  by  th e  op po s ite  p a rty .

T . C . A .  §  24 - 1 -2 0 3 .   In  g e n e r a l t e rm s ,  th e  D e a d  M a n ’s  S t a t u te  a p p lie s  w h e n  t w o  fa c t u a l

s c e n a r io s  a re  p r e s e n t :  (1 ) t h e  p ro p o s e d  w it n e s s  i s  a  p a rt y  t o  t h e  s u it  s o  th a t  a  ju d g m e n t

m a y  b e  re n d e re d  f o r o r a g a i n s t t h a t  pa r ty ;  a n d  (2 ) t h e  s u b je c t  m a t t e r o f  th e  t e s t im o n y

c o n c e rn s  a  t ra n s a c t io n  w it h  o r a  s t a t e m e n t  b y  t h e  d e c e d e n t .   Le f few  v . Mayes , 6 8 5

S . W . 2 d  2 8 8,  2 9 3  (T e n n . C t .A p p .  1 9 84 ).   H o w e v e r , it  is  w e l l- s e t tle d  i n  T e n n e s s e e  t h a t  th e

D e a d  M a n ’ s  S t a t u te  d o e s  n o t  a p p ly  t o  w ill c o n t e s t s  b e c a u s e  s u c h  a c t io n s  a re  n o t

p ro c e e d in g s  in  w h ic h  a  ju d g m e n t  m a y  b e  r e n d e re d  “f o r o r a g a i n s t” t h e  e x e c u t o r o r
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a d m in is tra to r o f th e  e s ta te .  O rr v. C ox,  7 1  T e n n .  6 1 7,  6 1 9  (1 8 7 9 );  Beadles  v .

A lexander, 6 8  T e n n .  6 0 4,  6 0 7  (1 8 7 7 );  Patte rson  v . Mitche ll, 9  T e n n . A p p .  6 6 2 , 6 6 5

(1 9 2 9 );  In  re  Es ta te  o f Eden , C /A  N o .  0 1 A 0 1 - 9 5 0 1 -C H - 0 0 0 0 5 , 1 9 9 5  W L  6 7 5 8 4 2 ,  a t  *4

(T e n n . C t .A p p .  M .S . , f ile d  N o v e m b e r 1 5 ,  1 9 95 );  In re  E s tate  of R o llins , 1 9 8 9  W L  1 2 3 1 ,

a t  *1  (T e n n . C t .A p p .  W . S . , f ile d  J a n u a ry  1 2 ,  1 9 8 9 ).   R a t h e r,  w ill c o n t e s t s  “a r e  in  e f f e c t

p ro ce e d in g s  in  re m  in  w hic h th e  e s ta te  a s  a n  e n tity  is  n ot in te re s te d  be c a us e  th e  e ffe c t

is  n e it h e r t o  in c re a s e  o r d im i n is h  t h e  a s s e t s  b e lo n g i n g  to  it .”  B aker v . B aker, 1 4 2

S . W . 2 d  7 3 7,  7 4 4  (T e n n . C t .A p p .  1 9 40 );  s e e  a l s o  Petty  v .  Es tate  of Nichols ,  5 6 9

S . W . 2 d  8 4 0,  8 4 5 -4 6  (T e n n . C t .A p p .  1 9 77 );  N e il P .  C o h e n  e t a l., T e n ne s s e e  L a w  o f

E v id e n c e  §  6 0 1 .4  (3 d  e d .  1 9 9 5 ).   

In  e x c lu d in g  t h e  lin e  o f  te s t im o n y  a t  is s u e ,  t h e  tria l  c ou rt  n o te d  t h a t  it

fo un d th e  D e a d  M a n ’s  S ta tu te  w a s  a p p lic a ble  b e ca u s e  “th e  ou tc om e  o f th e  v e rd ic t w ill

e i th e r  in c re a s e  o r d e c r e a s e  t h e  s iz e  o f  th e  e s t a t e . ”  W e  d i s a g re e  w i th  t h is  p r e d ic a t e

f in d in g .   T h e  o u t c o m e  o f  t h e  w i ll c o n t e s t  in  t h e  in s t a n t  c a s e  w i ll o n ly  a f fe c t  th e  m a n n e r in

w h i ch  t h e  D e c e d e n t ’s  e s t a t e  is  d i s trib u t e d ; it  w ill h a v e  n o  e f fe c t  o n  th e  s iz e  o f  th e

e s t a t e .  W e  t h e re f o re  f in d  t h a t it  w a s  e rro r f o r t h e  t ria l  c ou rt  to  re l y  u p o n  th e  D e a d  M a n ’s

S ta tu te  a s  a u th ority  fo r d is a llo w in g  th e  re le v a n t te s tim o ny  o f M s . P o s e y  a n d M s .

L a c ke y . 

III.

H a v i n g  d e t e rm i n e d  th a t  t h e  p a rt ie s  w e re  n o t  p re c l ud e d  b y  t h e  D e a d  M a n ’s

S t a t u te  f ro m  t e s t if y in g  a s  t o  tra n s a c t io n s  w i th  o r s t a t e m e n t s  b y  t h e  d e c e d e n t ,  w e  n o w

a d d r e s s  t h e  r e la t e d  is s u e s  o f  w h e t h e r t h e  t ria l  c ou rt ’s  r u lin g  w a s  h a r m le s s  e rro r a n d

w h e t h e r M s .  P o s e y  w a s  r e q u ire d  t o  m a k e  a n  o f fe r  o f p ro o f  in  o rd e r  to  p re s e r v e  h e r

o b je c t io n  t o  th a t  ru lin g .   
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T h e  C o n t e s t a n t  f irs t  a r g u e s  t h a t  b e c a u s e  t w o  w it n e s s e s  - - A v e ry  L a c k e y

a n d  t h e  a t t o rn e y  w h o  d ra f t e d  th e  w ill - - w e re  a llo w e d  t o  te s t if y  re g a r d in g  t h e  D e c e d e n t ’s

s t a t e m e n t s  a n d  c o n d u c t  o n t h e  d a y  h e  e x e c u t e d  th e  w ill,  a n y t h in g  t h a t  M s .  P o s e y  o r

M s .  L a c k e y  c o u l d  h a v e  a d d e d  w o u l d  h a v e  b e e n  c u m u la t iv e ;  th u s ,  s o  t h e  a r g u m e n t

g o e s ,  t h e  e x c lu s i o n o f  th e i r t e s t im o n y  d i d  n o t a f f e c t a  “s u b s t a n t ia l  rig h t ” o f  th e

p ro po ne n ts .   

W e  f in d  t h a t a  s u b s t a n t ia l  rig h t  w a s  a f f e c te d  b y  t h e  t ria l  c ou rt ’s  r u lin g .   T h e

p ro p o n e n t s  o f  th e  w ill w e re  e n t it le d  t o  p re s e n t  t o  t h e  ju ry  e v i d e n c e  o f  th e  D e c e d e n t ’s

c o m p e t e n c y  a s  w e ll a s  p ro o f  re l e v a n t  t o  th e  i s s u e  o f  u n d u e  in f lu e n c e .   O n  t h e  is s u e  o f

c o m p e t e n c y ,  th e  o p in io n s  o f  la y  w i tn e s s e s  a re  a d m i s s ib le  “if  th e y  a r e  b a s e d  o n  d e t a ils

o f  c o nv e rs a t io n s ,  a p p e a ra n c e s ,  c o n d u c t o r o t h e r p a r tic u la r  fa c t s  f ro m  w h i c h  th e

[d e c e d e n t ’s ] s t a t e  o f  m in d  m a y  b e  ju d g e d . ”  In  re  Es ta te  o f E lam, 7 3 8  S . W . 2 d  1 6 9,  1 7 2

(T e n n .  1 9 87 ).   A p p a r e n t ly ,  t h e re  w e r e  o n ly  f o u r w i tn e s s e s  - - t h e  L a c k e y s ,  P o s e y ,  a n d

B y rd  - - w h o  c o u l d  h a v e  t e s t if ie d  a s  t o  t h e  D e c e d e n t ’s  “c o n v e rs a t io n s ,  a p p e a r a n c e [],

[a n d ] c o n d u c t” o n  t h e  d a y  t h e  w ill w a s  e x e c u t e d .   B e c a u s e  o f  th e  t ria l  c ou rt ’s  e rro n e o u s

ru lin g , h ow e v e r, th e  pro po ne n ts  w e re  a b le  to  pre s e n t o nly  th e  te s tim o ny  o f tw o  of th os e

in d iv i d u a ls  – -  M r . L a c k e y  a n d  M s .  B y r d .  W e  c a n n o t  a g re e  w i th  t h e  c o n c lu s i o n o f  th e

C o n t e s t a n t  th a t  t h e  e x c lu d e d  t e s t im o n y  w o u ld  h a v e  b e e n  m e r e ly  c u m u l a t iv e  o n  t h e

is s u e  o f  c o m p e t e n c y .   P re s u m a b ly ,  e a c h  o f  th e  f o u r w i tn e s s e s  h a d  t h e ir o w n  o p in io n s

a n d  u n iq u e  o b s e rv a t io n s  t o  p re s e n t  t o  t h e  ju ry ,  a n d  w e  f in d  t h a t t h e  ju ry  w a s  e n t it le d  t o

h e a r e a c h  o f  th e s e  w it n e s s e s ’  re l e v a n t  p e r c e p tio n s .

M o re  s ig n i fic a n t ly ,  h o w e v e r , w e  f in d  t h a t t h e  e rro n e o u s  r u lin g  s u b s t a n t ia l ly

a f f e c te d  t h e  rig h t s  o f  M s .  P o s e y  b e c a u s e  s h e  w a s  d e n i e d  th e  o p p o rt u n it y  t o  t e s t if y  o n

t h e  is s u e  o f  h e r a l le g e d  u n d u e  i n flu e n c e  u p o n  t he  d e c e a s e d .   W e  d o  n o t  f in d  s u c h  a n

e rro r to  be  h a rm le s s .  S e e , e .g ., In re  E s tate  of R o llins , 1 9 8 9  W L  1 2 3 1  a t  *1  (“T h e
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a p plic a tio n o f th e  ru le  to  th e  pro po ne n t o f th e  w ill d e priv e d  he r o f te s tify in g  w ith

re f e r e n c e  t o  c o n te n t io n s  t h a t  w e n t  t o  th e  h e a r t o f  h e r c a s e . ”).   O n  t h e  c o n t ra r y , w e  f in d

t h a t  th e  t ria l  c ou rt ’s  e rro r “in v o l v [e s ] a  s u b s t a n t ia l  rig h t  [t h a t ] m o re  p r o ba b l y  th a n  n o t

a ffe c te d  th e  ju dg m e n t” b e lo w .  S e e  R u le  36 (b ), T .R .A .P .

T h e  C o n t e s t a n t  n e x t  a rg u e s  t h a t  M s .  P o s e y  w a i v e d  a n y  o b je c t io n  t o  th e

t ria l  c ou rt ’s  r u lin g  b e c a u s e  s h e  f a ile d  t o  m a k e  a n  o f fe r  o f p ro o f  o f t h e  e x c lu d e d

te s tim o ny .  W e  d is a g re e .

R u le  1 03 (a ), T e n n. R .  E v id . p ro v id e s , in  pe rtin e nt p a rt, a s  fo llo w s : 

E rro r m a y  n o t  b e  p re d i ca t e d  u p o n  a  r u lin g  w h ic h  a d m i ts  o r

e x clu de s  e v id e nc e  un le s s  a  s u bs ta n tia l rig h t o f th e  pa rty  is

a ffe cte d, a nd  

* * *

(2 ) O ffe r o f P roo f.  In  c a s e  t h e  ru lin g  i s  o n e  e x c l ud in g

e v id e n c e ,  th e  s u b s t a n c e  o f  th e  e v i d e n c e  a n d  t h e  s p e c if ic

e v id e n t ia r y  b a s i s  s u p p o rt in g  a d m i s s io n  w e re  m a d e  k n o w n  to

t h e  c o u rt  b y  o f fe r  o r w e re  a p p a r e n t  fro m  t h e  c o n t e x t .

T h e  g e n e r a l ru le ,  a s  e x p re s s e d  in  R u le  1 0 3 (a ) is  t h a t  in  o rd e r  to  p re s e r v e  f o r a p p e lla t e

re v ie w  a n  o b je c t io n  t o  th e  e x c lu s i o n o f  te s t im o n y ,  a n  o f f e r o f  p ro o f  o f t h e  e x c lu d e d

t e s t im o n y  m u s t  b e  m a d e .   T h e  S u p re m e  C o u rt , h o w e v e r,  h a s  re c o g n iz e d  t h a t  t h is

g e n e r a l ru le  d o e s  n o t  a p p ly  w h e r e  a  t ria l  c ou rt  “ru le s  o u t  an e ntire line  of co mp e tent

e v id e n c e ,  o r re f us e s  t o  h e a r a n  e x am in a tio n  th e r e o n ju s t  a s  i t d o e s  n o t  a p p ly  w h e n  [t h e

tria l c ou rt] h old s  th a t w itn e s s  in co m pe te n t a n d re fu s e s  to  he a r h im  a t a ll.”  C ity o f

Nashv ille  v . Drake , 2 8 1  S . W . 2 d  6 8 1,  6 8 4  (T e n n .  1 9 55 ) (e m p h a s is  i n  C ity o f

Nashv ille) (a p p l y in g  e x c e p t io n  in  a u t o m o b ile  a c c id e n t  c a s e  w h e re  t ria l  c ou rt  e x c lu d e d

te s tim o ny  p e rta in in g  to  th e  jo in t e n te rp ris e  o f th e  pa rtie s ); s e e  a l s o  Morrison v . S tate ,
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3 9 7  S . W . 2 d  8 2 6,  8 3 0  (T e n n .  1 9 65 )(a p p l y in g  e x c e p t io n  w h e n  t ria l  c ou rt  e x c lu d e d  a ll

t e s t im o n y  p e r ta i n in g  t o  c rim i n a l d e f e n d a n t ’s  g o o d  c h a r a c t e r);  S trad er v . S tate , 3 4 4

S . W . 2 d  5 4 6,  5 4 8  (T e n n .  1 9 61 ).

T h e  C o n t e s t a n t  c o n te n d s  t h a t  th e  t ria l  c ou rt  d id  n o t  e x c lu d e  “a n  e n t ire  l in e

o f c om p e te n t e v id e nc e ” b e ca u s e  A v e ry  L a c ke y  a n d th e  a tto rn e y  w ho  dra fte d  th e  w ill

w e re  p e rm i tt e d  t o  t e s t if y ;  th u s ,  s o  t h e  a r g u m e n t  g o e s ,  a n  o f fe r  o f p ro o f  w a s  r e q u ire d  i f

M s .  P o s e y  w a s  g o in g  t o  re l y  u p o n  t h e  e x c l u s io n  o f  h e r t e s t im o n y  a n d  t h a t  o f  M s .  L a c k e y

a s  e r ro r.   W e  d i s a g r e e .   T h e  t ria l  c ou rt  p re v e n t e d  t h e  p ro p o n e n t s  o f  th e  w ill f ro m  p u t tin g

o n  a  c o m p le t e  d e f e n s e  t o  th e  c h a rg e s  o f  in c o m p e t e n c y  a n d  u n d u e  i n flu e n c e .   B y  i ts

ru lin g ,  t h e  c o u rt  b lo c k e d  “a n  e n t ire  l in e  o f  c o m p e t e n t  e v i d e n c e ” f ro m  p a rt ie s  t o  th is

litig a tio n .  S e e  C ity  of N as hville ,  2 8 1  S . W . 2 d  a t  6 8 4 .   A c c o rd in g l y , w e  h o ld  t h a t  a n  o f f e r

o f  p ro o f  w a s  n o t  n e c e s s a r y  to  p re s e r v e  t h is  i s s u e  f o r a p p e a l .  S e e  Drake , 2 8 1  S . W . 2 d

a t  6 8 4 ; In  re  Es tate  of Pr itchard , 7 3 5  S . W . 2 d  4 4 6,  4 4 8  (T e n n . C t .A p p .  1 9 86 ).

IV .

A s  t o  th e  a p p e l la n t ’s  f in a l  is s u e ,  w e  f in d  n o  e rro r in  t h e  tria l  c ou rt ’s

d e c i s io n  t o  d e n y  h e r m o t io n  f o r a  d i re c t e d  v e r d ic t .  S e e  S tate F arm G ene ral Ins . C o. v .

W ood ,  1  S . W . 3 rd  6 5 8 ,  66 3  (T e n n . C t .A p p .  1 9 99 ).

V .

F o r t h e  f ore g o in g  r e a s o n s ,  w e  f in d  t h a t a  n e w  t ria l  is  w a r ra n t e d .   T h e

ju d g m e n t  o f  t h e  t ria l  c ou rt  is  v a c a t e d .   C o s t s  o n  a p p e a l a r e  a s s e s s e d  a g a i n s t t h e

a p p e lle e s .   T h is  c a s e  is  r e m a n d e d  t o  th e  t ria l  c ou rt  fo r a  n e w  t ria l , c o n s is t e n t  w it h  th is

o p in io n .
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