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CONCURRING OPINION

| concur conpletely in the majority opinion. | wite
separately to express ny belief that Parton’s oral notion for
sumary judgnent, nmade on the day of trial, and the trial court’s
willingness to consider a notion in this format the “el eventh

hour,” together constitute a procedure that is contrary to the

letter and spirit of Rule 56, Tenn.R Civ.P.

Prior to the day of trial, the court bel ow consi dered
and denied Parton’s witten notion for summary judgnent. This
notion conplied with the provisions of Rule 56, which clearly

contenplates the filing of a witten, rather than an oral, notion



for sunmary judgnment. The rule also contenplates the filing of
witten material in support of that notion. See, e.g., Rules

56. 03 and 56.04, Tenn.R. Civ.P. Finally, as pertinent here, Rule
56 contenpl ates a before-the-day-of-trial filing. See Rule 56.04
(“The notion shall be served at least thirty (30) days before the

time fixed for the hearing.”)

In the instant case, the only witten notion for
summary judgnent filed prior to trial had been di sposed of by the
trial court before the day of trial, i.e., it had been denied
uncondi tionally. Wen the parties went to court on the day of
trial, they were there for precisely that -- a trial. In ny
judgnent, the trial court should not have considered Parton's
oral notion for sunmary judgnment nmade on the day of trial. It
was not in proper formand cane too late. The tinme for a
di sposition “on the papers” had passed. It was tinme for trial.
Furthernore, if the trial court’s granting of Parton’s notion in
limnie to exclude evidence resulted in the plaintiff’s inability
to prove all or any portion of its case, this is a matter that
coul d have been addressed at the conclusion of the plaintiff’s

proof .

Lest there be any doubt about the basis of ny
concurrence, it should not be read as a bl anket disapproval of a
trial court’s consideration of a summary judgnent notion on the

day of trial. There are many instances where this is an entirely



appropriate procedure. For exanple, there is nothing inherently
wong with a trial court’s decision to defer its judgnment on a
pendi ng notion for summary judgnent until the day of trial.
However, | do not believe it is appropriate to address sunmary
judgment on the day of trial where the trial court has previously
denied a notion for such relief unconditionally and a new witten

notion has not been tinely filed and properly supported.
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