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T h e  S h ip le y s  w e r e  jo in t  o w n e rs  o f  th e  p r op e r ty .   M s .  S h ip le y  d ie d  i n  19 9 0 ,

le a v in g  M r. S h ip le y  a s  th e  s ole  o w ne r o f th e  pro pe rty .
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A F F IR M E D A N D  R E M A N D E D S u s a n o ,  J .

T h i s  is  a  d is p u t e  re g a r d in g  a  le a s e .   R e g i n a  L .  H ill (“t h e  la n d l o rd ”) b ro u g h t

t h is  a c t io n  a g a i n s t R a l p h  O s b o r n e  a n d  R o b e r t O s b o rn e  (“t h e  t e n a n t s ”),  s e e k in g

p o s s e s s i o n  o f  th e  l e a s e d  p ro p e r ty  a n d  a  d e c la r a t io n  t h a t s h e  is  t h e  o w n e r o f  th e

p ro p e r ty  w it h o u t a n y  e n c u m b r a n c e s .   T h e  t e n a n t s  a s s e r te d  e s t o p p e l a n d  l a c h e s  a s

d e f e n s e s .   F o l lo w i ng  a  b e n c h  t ria l , t h e  c o u rt  b e lo w  h e ld  t h a t  t h e  le a s e  is  v o id  b e c a u s e

t h e  t e n a n t s  f a ile d  t o  p a y  t h e  r e n t o n  a n  a n n u a l  b a s is  a n d  f a ile d  t o  g iv e  n o t ic e  o f

a s s ig n m e nt, a ll a s  re q uire d  by  th e  le a s e .  T h e  te n a nts  a p pe a l, ra is in g  tw o  is s u e s :

1 .   D id  t h e  tria l  c ou rt  e rr in  n o t  a p p ly i n g  th e  d o c t rin e  o f

e q uita b le  e s to pp e l?

2 .   D id  t h e  tria l  c ou rt  e rr in  n o t  a p p ly i n g  th e  d o c t rin e  o f

la c he s ?

I.

In  M a rc h ,  1 97 2 ,  th e  l a n d lo rd ’s  f a t h e r,  J o s e p h  E .  S h ip le y ,  a n d  th e

la n dlo rd ’s  g ra n dm o th e r, C h ola  H o dg e s  S h ip le y ,

1

 e n te re d  in to  a  a g re e m e n t to  le a s e  a

p a r ce l  o f im p ro v e d  p ro p e r ty  t o  a  g r o u p  o f d o c t ors .   T h e  l e a s e  p r o v id e s  f o r a  t e rm  o f  te n

y e a r s , b e g in n in g  M a r c h 1 ,  1 9 7 2,  w it h  a n  o p tio n  t o  re n e w  f o r t h re e  a d d i tio n a l  pe r io d s  o f

te n  y e a rs  e a c h.  T h e  re n ta l p a y m e nt p ro v is io n o f th e  le a s e  p ro v id e s  a s  fo llo w s :

L E S S E E S  s h a ll p a y  a n d  t h e  L E S S O R S  s h a ll a c c e p t  a

m o nth ly  re n ta l fo r th e  firs t te n  (1 0) y e a r te rm  o f th is  le a s e  a t

th e  ra te  o f O N E  H U N D R E D  F IF T Y  D O L L A R S  ($ 15 0.0 0) p e r
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T h e  le a s e  f u rt h e r p ro v i d e s  t h a t  s h o u ld  t h e  le s s e e s  e l e c t t o  re n e w  f o r t h e  t hird

a n d fin a l re n e w a l p e rio d, th e  a nn ua l re n t w o uld  be  $ 22 5 p e r m o nth , p a y a ble  a n nu a lly  in

a d v a nc e .

3

m o n t h , p a y a b l e  in  a d v a n c e  a n d  i n a n n u a l in s t a llm e n t s  o f

O N E  T H O U S A N D , E IG H T  H U N D R E D  D O L L A R S

($ 1 , 8 0 0 .0 0 ) o n  t h e  firs t  d a y  o f  M a rc h ,  1 97 2 ,  a n d  e a c h  y e a r

th e re a fte r d urin g  th e  te rm  o f th is  le a s e .

2

 

T h e  no tic e -o f-a s s ig n m e nt p ro v is io n o f th e  le a s e  is  a s  fo llo w s :

L E S S E E S  fro m  tim e  to  tim e  m a y  a s s ig n  th is  le a s e  o r s u ble t

a l l o r a n y  p a r t o f  th e  p r e m is e s  f o r a n y  la w f u l p u rp o s e .   In  t h e

e v e n t  o f  a n y  a s s i g n m e n t  o f  th is  l e a s e ,  L E S S E E S  s h a ll n o t

b e  re lie v e d  or re le a s e d  fro m  th e ir lia b ility  u nd e r th is  le a s e ,

a n d th e  pro po s e d a s s ig n e e  s ha ll a s s u me  L E S S E E S ’

o b lig a t io n s  h e re u n d e r a n d  d e liv e r a  d u p lic a t e  o rig i n a l o f

s u c h  a s s i g n m e n t  a n d  a s s u m p t io n  a g re e m e n t , in  f o rm  p ro p e r

f o r re c o rd in g ,  t o  L E S S O R  w i th in  t e n  (1 0 ) d a y s  a f te r  th e

e f f e c tiv e  d a t e  o f  th e  a s s ig n m e n t .

T h e  d e f a u lt  p ro v i s io n  o f  th e  l e a s e  s p e c if ie s  t h a t

[i]f  th e  L E S S E E S  d e f a u lt  in  f u lf illin g  a n y  o f  th e  c o v e n a n t s  o f

t h is  l e a s e ,  in c lu d in g  b u t  n o t lim i te d  t o  th e  c o v e n a n t  f or

p a y m e nt o f re n t o r a n y  oth e r m o nie s  w h ic h m a y  b e co m e

d ue , th e  L E S S O R S  m a y  g iv e  th e  L E S S E E S  th irty  (3 0) d a y s ’

n o t ic e  o f  in t e n t io n  t o  e n d  th e  t e rm  o f  th is  l e a s e .   T h e re u p o n ,

a t  t h e  e x p i ra t io n  o f  s a i d  th irt y  (3 0 ) d a y s ,  p ro v i d e d  s u c h

d e f a u lt  is  n o t  re m e d i e d  w h e n  s a i d  p e rio d  is  e n d e d ,  th e  t e rm

u n d e r t h is  l e a s e  o r a n y  re n e w a l t h e re o f  s h a l l e x p ire  a s  f u lly

a n d  c o m p l e t e ly  a s  i f t h a t  da y  w h e n  t h e  d a t e  h e r e in  o rig i n a lly

f ix e d  f o r t h e  e x p ira t io n  o f  th  t e rm ,  a n d  L E S S E E S  s h a ll t h e n

q u it  a n d  s u rre n d e r t h e  p re m is e s  t o  th e  L E S S O R S  w i th o u t

f u rt h e r n o t ic e  o f  a n y  k in d  o n  t he  p a rt  o f t h e  L E S S O R S  b e i n g

re q uire d , b ut th e  L E S S E E S  s h a ll, n e v e rth e le s s , re m a in

lia b l e  h e re u n d e r.

T h e  “n on -w a iv e r” p ro v is io n o f th e  le a s e  p ro v id e s  a s  fo llo w s :

T h e  f a ilu re  o f  t he  L E S S O R  o r L E S S E E S  t o  in s i s t u p o n  a

s t ric t  p e rf o rm a n c e  o f  a n y  o f  t h e  te r m s ,  c o n d it io n s  a n d

c ov e n a nts  h e re in  s ha ll n ot b e  de e m e d  to  be  a  w a iv e r o f a n y
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T h i s  d o c u m e n t  w a s  n o t  s ig n e d  b y  t h e  a s s i g n e e .   R a l p h  O s b o r n e  t e s t if ie d  a t  tria l

t h a t  th e  a s s ig n m e n t  n e v e r w e n t  in t o  e f fe c t ;  h o w e v e r,  w e  f in d  t h a t it  is  i m p lic it  in  t h e  tria l

c o u rt ’s  f in d in g s  t h a t  th e  a s s ig n m e n t  h a d  o c c u rre d  b e c a u s e  t h e  t ria l  c ou rt  fo u n d  t ha t  t h e

“D e fe n da n ts ” w e re  in  v io la tio n o f th e  le a s e .  

4

rig h ts  o r re m e d ie s  th a t L E S S O R S  o r L E S S E E S  m a y  h a v e

a n d  s h a l l n o t  b e  d e e m e d  a  w a i v e r  o f a n y  s u b s e q u e n t  b re a c h

o r d e f a u lt  in  t h e  te r m s ,  c o n d it io n s  a n d  c o v e n a n t s  h e re i n

c on ta in e d, e x ce p t a s  h e re in  e xp re s s ly  w a iv e d .

T h e  le a s e  w a s  s u bs e q ue n tly  s u bje c t to  a  s e rie s  o f a s s ig n m e nts .  O n

M a rc h  1 ,  19 9 1 ,  th e  l e a s e  w a s  a s s ig n e d  t o  th e  d e f e n d a n t  R a lp h  O s b o rn e .   In  J u n e ,

1 9 9 6 ,  R a l p h  O s b o rn e  e x e c u t e d  a  d o c u m e n t  a s s i g n in g  t h e  le a s e  t o  h is  b r ot h e r,  th e

d e f e n d a n t  R o b e r t O s b o rn e .

3

   

B e g in nin g  in  19 91 , R a lp h O s b o rn e  m a de  m o nth ly  re n ta l p a y m e nts  to

S h ip le y .   R a lp h  O s b o rn e  c o n t in u e d  t o  w rit e  m o n t h ly  c h e c k s  f o r t h e  re n t  a f te r  h e

a s s i g n e d  t h e  le a s e  t o  h is  b r ot h e r,  R o b e r t.   A f te r  S h ip le y  d ie d  i n  J a n u a ry ,  1 9 9 8 , t h e

t e n a n t s  s e n t  m o n th ly  r e n ta l  c he c k s  t o  th e  e x e c u t o r o f  S h ip le y ’s  e s t a t e .   

U n d e r  S h i p le y ’s  l a s t  w ill a n d  t e s t a m e n t ,  tit le  t o  t he  p r o pe r ty  p a s s e d  t o  h is

d a u g h t e r,  th e  l a n d lo rd .   T h e  la n d l o rd ,  th ro u g h  h e r c o u n s e l , s e n t  a  le t t e r t o  th e  t e n a n t s ’

c ou ns e l, w h ic h le tte r s ta te s , in  pe rtin e nt p a rt, a s  fo llo w s :

M s . H ill c on s id e rs  y o ur c lie n t to  be  a  te n a nt a t w ill o n s a id

p ro p e r ty ,  a n d  f u rt h e rm o re  d e s i re s  t o  e x e rc is e  h e r  rig h t  u n d e r

T e n ne s s e e  la w  to  te rm in a te  h is  te n a nc y .  T h e re fo re , M r.

O s b o rn e  i s  h e re b y  n o t if ie d  t h a t  h e  h a s  t h irt y  (3 0 ) d a y s  f ro m

t h e  d a t e  o f  t h is  c o r re s p o n d e n c e  (A p ril 3 0 ,  1 9 9 8 ) t o  v a c a t e

th e  pre m is e s . 

T h e  t e n a n t s  c o n t in u e d  t o  s e n d  m o n t h ly  r e n ta l  c he c k s ;  h o w e v e r , a f t e r M a y ,  1 9 9 8 , t h e

e s t a t e  d id  n o t  c a s h  t h e  c h e c k s .  
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T h e  la n d l o rd  f ile d  t h is  a c t io n ,  a lle g in g  t h a t  th e  t e n a n t s  h a d  v i ola t e d  t h e

n o t ic e - o f- a s s i g n m e n t  a n d  a n n u a l -re n t a l p a y m e n t  p ro v i s io n s  o f  th e  l e a s e .   T h e  t e n a n t s

a n s w e re d ,  a v e rrin g  t h a t  it  w a s  a  lo n g - tim e  p ra c t ic e  o f  th e  l a n d lo rd ’s  p r e d e c e s s o r ,

S h ip le y ,  to  a c c e p t  m o n t h ly  r e n ta l  p a y m e n t s  a n d  t h a t  th e  p r e s e n t  s u i t w a s  b a rre d  b y  t h e

d o c t rin e s  o f  la c h e s  a n d  e q u it a b le  e s t o p p e l.

A t  tria l, R a lp h O s b o rn e  te s tifie d  th a t h e  w a s  a w a re  th a t th e  orig in a l le a s e

c a l le d  f o r a n n u a l re n t a l p a y m e n t s ,  bu t  th a t  S h ip le y  h a d  t o ld  h im  t o  p a y  t h e  r e n t o n  a

m o n t h ly  b a s i s .  H e  f u rt h e r t e s t if ie d  t h a t  h e  h a d  n o t if ie d  S h ip le y  o f  th e  a s s ig n m e n t  o f  t h e

le a s e  t o  h im  f ro m  S h e l b y  E l iz a b e t h  B e l l in  1 9 9 1  b y  g i v in g  S h ip le y  a  c o p y  o f  t h e

a s s i g n m e n t  a n d  a  le t t e r in f o rm i n g  h im  t h a t  th e  l e a s e  h a d  b e e n  a s s ig n e d  t o  h im .   R a lp h

O s b o rn e  i n tro d u c e d  a  c o p y  o f  th is  l e tt e r in t o  e v id e n c e .   

R ic ha rd  W e b b  a ls o  te s tifie d  fo r th e  te n a nts .  H e  te s tifie d  th a t h e  w a s  w ith

R a l p h  O s b o r n e  w h e n  O s b o rn e  d e liv e re d  a  c o p y  o f  th e  a s s ig n m e n t  a n d  t h e

a c co m pa n y in g  le tte r to  S h ip le y .  U p o n q ue s tio nin g  by  th e  tria l c ou rt, W e b b a d m itte d

t h a t  h e  h a d  b e e n  a  c lo s e  p e r s o n a l f rie n d  o f  R a lp h  O s b o rn e  f o r t h irt y  y e a rs .

T h e  la n d l o rd  t e s t if ie d  t h a t  th e  e x e c u t o r o f  S h ip le y ’s  e s t a t e  h a d  g iv e n  h e r

a l l o f  th e  p a p e r s  p e rt a in in g  t o  th e  p r op e r ty  a n d  t h a t s h e  d id  n o t  fin d  a n y  n o t ic e  o f

a s s ig n m e nts  in  th e s e  pa p e rs .

A f te r  th e  p a rt ie s  re s t e d ,  th e  t ria l  c ou rt  a n n o u n c e d  it s  f in d in g s  f ro m  t h e

b e n c h :

T h e  is s u e  i n  th is  c a u s e  is  w h e t h e r o r n o t  p u rs u a n t  to  t h e

le a s e  t e rm s ,  a n d  in  p a r tic u la r , p u rs u a n t  to  [t h e  n o tic e  o f

a s s i g n m e n t  p ro v i s io n ] o f  th e  l e a s e ,  d id  M r . S h ip le y  re c e iv e
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n o t ic e s  o f  th e s e  a s s ig n m e n t s  w i th in  t e n  d a y s  a f t e r t h e

e ffe c tiv e  d a te  o f th e  a s s ig n m e nt, a n d d id  th e  a s s ig n e e s ,

le s s e e s ,  p a y  t h e  re n t  o n  a n  a n n u a l b a s is  a s  i s  re q u i re d  b y

t h e  le a s e  in  [t h e  a n n u a l  re n t a l p a y m e n t  p ro v i s io n ] o f  th a t

le a s e .   A n o t h e r im p o rt a n t  cla u s e  i n  th is  o r ig i n a l le a s e  is  [t h e

n on -w a iv e r p ro v is io n].  V e ry  b a s ic a lly  w h a t it s a y s  is  if M r.

S h ip le y  o r h is  s u c c e s s o rs  a n d  a s s i g n s  f a il t o  e n fo rc e  a n y

p ro v i s io n  o f  th e  l e a s e ,  th a t  t h e ir f a ilu re  t o  e n f o rc e  s h a l l n o t

b e  a  w a iv e r o f  a ll o f  th e i r rig h t s  t o  e n f o rc e  i t.

* * *

T h i s  C o u rt  fin d s  t h a t  t h e  t e s t im o n y  a n d  t h e  e v i d e n c e

s u r ro u n d in g  t h e  a l le g e d  d e liv e ry  o f  a s s ig n m e n t s  n o t if y in g ,  t o

M r . S h ip le y  t h e re f o re  n o t if y in g  h i m  is  g ra v e l y  s u s p i c io u s  a n d

s u s pe c t, a n d th is  C o urt fin ds  th a t M r. S h ip le y  w a s  n e v e r

d e l iv e re d  a  c o p y  o f  a n y  o f  t he s e  n o t ic e s  o f  a s s i g n m e n t  fro m

t h e  d e f e n d a n t s .   It  s h o u ld  a l s o  b e  n o t e d  t h a t t h e  e x e c u t o r o f

M r . S h ip le y ’s  e s t a t e  h a s  m a d e  a  s e a r c h f o r a l l d o c u m e n t s

a n d  p a p e r s  d e a l in g  w it h  th is  p r op e r ty ,  a n d  t h a t  n o n e  c o u ld

b e  f o u n d .  T h is  C o u rt  fin d s  t h a t  th e  f a ilu re  o f  t he  d e liv e ry  o f

t h e  N o t ic e  o f  A s s ig n m e n t  w i th in  t e n  d a y s  a f te r  it s  e f f e c t iv e

d a t e  i s  a  b r e a c h  o f  th e  l e a s e  c o n t ra c t .

T h e  le a s e  a l s o  p ro v i d e d  th a t  a n n u a l  p a y m e n t s  w e re  t o  b e

m a d e .  It is  a d m itte d  th a t a n nu a l p a y m e nts  w e re  n e v e r

m a d e ,  b u t ra t h e r w h a t  M r.  O s b o rn e ,  t h e  d e f e n d a n t ,  a t t e m p t s

t o  d o  is  t o  o ra l ly  v a r y  th e  t e rm s  o f  th e  l e a s e ,  q u o tin g  w h a t

a l le g e d l y  a  d e a d  m a n  s a id  t o  h im ,  t ha t  h e  w a n t e d  t he  m o n e y

m o nth ly  ra th e r th a n a n nu a lly .

T h e  C o u rt .. .h a s  c lo s e ly  e x a m in e d  a n d  t h o ug h t  o u t a n d  s p e n t

t im e  t o d a y  in  a s s e s s in g  a n d  e v a l u a tin g  t h e  c re d i b ilit y  o f  t h e

w i tn e s s e s .   T h e  C o u rt  h a s  t a k e n  in t o  c on s i d e ra t io n  a l l o f  th e

f a c t ors ,  in c lu d in g  t h e ir d e m e a n o r,  th e i r in t e re s t  in  t h is

la w s u i t,  a n d  th e  m o t iv a t io n  f o r t h e ir t e s t im o n y .   T h i s  C o u rt

f in d s  t h a t  th e  d e f e n d a n t s  h a v e  v io la t e d  a n d  b re a c h e d  t h e

le a s e  b y  no t m a kin g  th e ir p a y m e nts  o n a n  a nn ua l b a s is . 

T h is  C o urt fu rth e r fin ds  th a t p urs u a nt to  [th e  no n-w a iv e r

p ro v i s io n ] o f  th e  l e a s e  t h a t  th e  f a ilu re  o f  M r.  S h ip le y  o r h is

s u c c e s s o r s  to  s t ric t ly  e n f o rc e  a n y  o f  th e  p r ov i s io n s  o f  th e

le a s e  is  n ot a  w a iv e r o f th e ir rig h ts  to  e nfo rc e  th os e  m a tte rs . 

T h e re fo re , th e  C o u rt fin ds  th a t th e  fa c t th a t m o nth ly  re n t m a y

h a v e  b e e n  p a id  o r o t h e r f a ilu re s  o n  t h e  p a rt  o f t h e  le s s o r  or

s u c c e s s o r  to  h im  i n e n f o rc in g  t h e  le a s e  is  n o t  a  w a iv e r o f

a n y  o f  th e i r rig h t s  t o  c o m e  i n n o w  a n d  e n f o rc e  t h e  t e rm s  o f

th e  le a s e .

T h i s  C o u rt  fin d s  t h a t  th e  l e a s e  is  v o id  f o r f a ilu re  t o  p a y  t h e

re n t o n a n  a nn ua l b a s is .  T h e  le a s e  is  v o id  fo r fa ilu re  to  g iv e

M r . S h ip le y  a p p r op ria t e  a s s ig n m e n t  [s i c] o f  th e  a s s ig n m e n t s .  

T h i s  C o u rt  fin d s  t h a t  th e  d e f e n d a n t s  a r e  t e n a n t s  a t  w ill o f  th e

p la i n tif f a n d  t a x  t h e  c o s t  o f t h is  c a u s e  t o  th e  d e f e n d a n t .
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T h i s  a p p e a l f o llo w e d .

II.

In  th is  n on -ju ry  c a s e , o ur re v ie w  is  d e  n o v o  u p o n  t he  r e c o rd  o f  th e

p ro c e e d in g s  b e l o w .  R u le  1 3 (d ),  T . R . A . P .   T h a t  re c o rd  c o m e s  t o  u s  w it h  a  p re s u m p t io n

o f  c o rre c t n e s s  - - a  p r e s u m p t io n  t h a t w e  m u s t  h o n o r u n le s s  t h e  e v id e n c e  p re p o n d e ra t e s

a g a in s t th e  tria l c ou rt’s  fa c tu a l fin din g s .  Id .  T h e  tria l c ou rt’s  c on clu s io ns  o f la w  a re

s u bje c t to  a  d e  n o v o  re v ie w  w i th  n o  p re s u m p t io n  o f  co rre c t n e s s .   C ampbell v .  F lorida

S teel C orp . , 9 1 9  S . W . 2 d  2 6 , 3 5  (T e n n .  1 9 96 ).
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III.

B e f o re  w e  a d d re s s  t h e  t e n a n t s ’  a rg u m e n t s  re g a r d in g  t h e  a p p l ic a b ilit y  o f

e q u i ta b l e  e s t o p p e l  a n d  la c h e s ,  w e  m u s t  f irs t  d e t e rm i n e  th e  f a c t s  f o u n d  b y  th e  t ria l  c ou rt .

T h e  t ria l  c ou rt  fo u n d  t he  l e a s e  v o i d o n  t w o  g ro u n d s ,  w h ic h  w e  w ill a d d r e s s

in  t u rn .   F irs t ,  th e  t ria l  c ou rt  fo u n d  t ha t  t h e  le a s e  w a s  b r e a c h e d  w h e n  R a l p h  O s b o r n e

f a ile d  t o  n o tif y  S h ip le y  o f  th e  a s s ig n m e n t  o f  t h e  le a s e  t o  th e  f o rm e r in  1 9 9 1  w it h in  t e n

d a y s  o f  th e  a s s ig n m e n t .   T h e  f a c t s  p e rt a in in g  t o  th is  b r e a c h  w e re  d i s p u te d  a t  tria l .  T h e

t e n a n t s ’ w i tn e s s e s  t e s t if ie d  t h a t  R a lp h  O s b o rn e  h a d  h a n d - d e liv e re d  a  le t t e r a n d  a  c o p y

o f  th e  a s s ig n m e n t  t o  S h ip le y  o n  M a r c h  1 , 1 9 9 1 .   O n  t h e  o th e r  h a n d , t h e  la n d l o rd

t e s t if ie d  t h a t  s h e  d i d  n o t f in d  a n y  d o c u m e n t s  p e rt a in in g  t o  th is  a s s ig n m e n t  in  h e r

fa th e r’s  p a pe rs .

T h e  tria l c ou rt re s o lv e d  th is  fa c tu a l d is p ute  o n th e  ba s is  o f w itn e s s

c re d ib ility .  T h e  tria l c ou rt fo un d th a t th e  e v id e nc e  pre s e n te d  by  th e  te n a nts  w a s

“g r a v e l y  s u s p ic io u s  a n d  s u s p e c t .”  A c c o rd in g l y , t h e  t ria l  c ou rt  fo u n d  t ha t  S h ip le y  h a d  n o t

re c e iv e d  th e  no tific a tio n o f th e  a s s ig n m e nt to  R a lp h O s b o rn e  a s  re q uire d  by  th e  le a s e . 

W e  f in d  t h a t t h e  e v i d e n c e  d o e s  n o t  p re p o n d e ra t e  a g a in s t  t he  t ria l  c ou rt ’s

f in d in g  t h a t  th e  t e n a n t s  b r e a c h e d  t h e  l e a s e  b y  f a ilin g  t o  p ro v i d e  n o tic e  o f  a s s ig n m e n t  o f

t h e  le a s e .   T h e  t ria l  c o u rt  m a d e  a  d e t e rm i n a t io n  o f  w it n e s s  c re d i b ilit y ,  w h ic h

d e t e rm i n a tio n  is  e n t it le d  t o  g re a t  w e ig h t  o n  a p p e a l.   Massengale  v . Massengale , 9 1 5

S . W . 2 d  8 1 8,  8 1 9  (T e n n . C t .A p p .  1 9 95 );  Bowman v . Bowman, 8 3 6  S . W . 2 d  5 6 3,  5 6 7

(T e n n . C t .A p p .  1 9 91 ).   In  f a c t,  th is  c o u rt  h a s  n o t e d  t h a t
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o n  a n  is s u e  w h ic h  h in g e s  o n  w i tn e s s  c re d i b ilit y ,  [t h e  t ria l

c o u rt ] w i ll n o t  b e  re v e r s e d  u n le s s ,  o t he r  th a n  t h e  o ra l

t e s t im o n y  o f  t h e  w i tn e s s e s ,  t h e re  i s  fo u n d  in  t h e  re c o rd

c le a r,  c o n cre t e  a n d  c o n v in c in g  e v i d e n c e  t o  th e  c o n t ra r y .

Tenness ee  Valley  Kaolin C orp. v . P erry , 5 2 6  S . W . 2 d  4 8 8,  4 9 0  (T e n n . C t .A p p .  1 9 74 ).

T h e  t ria l  c ou rt ’s  s e c o n d  b a s is  f o r v o i din g  t h e  le a s e  w a s  t h e  t e n a n t s ’  fa i lu re

t o  p a y  re n t  o n  a n  a n n u a l b a s is .   T h e  e s s e n t ia l  fa c t s  re g a r d in g  t h is  p r ov i s io n  a r e

u n d is p u t e d .   T h e  le a s e  re q u i re s  a n  a n n u a l  re n t a l  p a y m e n t  o f  $ 1 ,8 0 0 ,  p a y a b le  o n  M a r c h

1  o f  e a c h  y e a r .  B e t w e e n  M a rc h ,  1 99 1 ,  a n d  M a y ,  1 9 9 8 , t h e  t e n a n t s  p a i d  t h e  re n t  in

m o n t h ly  i n s ta l lm e n t s  b y  c h e c k s  d ra w n  u p o n  th e  a c c o u n t o f  R a l p h  O s b o rn e .   T h e s e

c h e c k s  w e re  a c c e p t e d  a n d  c a s h e d  b y  S h ip le y ;  a f te r  h is  d e a t h ,  th e  e x e c u t o r o f  h is

e s t a t e  c o n tin u e d ,  fo r a  b r ie f  p e rio d  o f  tim e ,  to  a c c e p t  t h e  m o n t h ly  p a y m e n t s .

T h e  t ria l  c ou rt  fo u n d  t ha t  t h e  te n a n t s  h a d  b re a c h e d  t h e  le a s e  b y  f a ilin g  t o

m a k e  a n n u a l  re n t a l p a y m e n t s .   T h e  t ria l  c ou rt  re a s o n e d  t h a t , p u rs u a n t  to  t h e  n o n -

w a iv e r p ro v i s io n  o f  th e  l e a s e ,  t h e  f a ilu re  o f  S h ip le y  o r h is  s u c c e s s o r s  t o  s t ric t ly  e n f o rc e

t h e  a n n u a l -re n t a l p a y m e n t  p ro v i s io n  o f  th e  l e a s e  w a s  n o t  a  w a iv e r o f  th e i r rig h t  t o

e n f o rc e  t h e  p ro v i s io n  a s  t o  s u b s e q u e n t  b re a c h e s .   A c c o rd in g l y , t h e  t ria l  c ou rt  fo u n d  t ha t

t h e  la n d l o rd  c o u ld  s t ric t ly  e n f o rc e  t h e  a n n u a l- re n t a l p a y m e n t  p ro v i s io n .

W e  a g r e e  w i th  t h e  tria l  c ou rt  th a t  t h e  fa c t  S h ip le y  a c c e p t e d  m o n t h ly

p a y m e n t s  f ro m  t h e  t e n a n t s  d o e s  n o t  w a iv e  t h e  la n d l o rd ’s  r ig h t  t o  e n f o rc e  t h e  a n n u a l-

re n ta l p a y me n t p ro v is io n o f th e  le a s e .  S e e , e .g ., Brooks  v .  Networks  of

C ha ttanoo g a, Inc ., 9 4 6  S . W . 2 d  3 2 1,  3 2 6  (T e n n . C t .A p p .  1 9 96 ) (f in d in g  l a n d lo rd ’s  f a ilu re

t o  in s i s t o n  d o u b le  r e n t d u rin g  p r e v io u s  h o ld o v e r p e r io d s  d id  n o t  co n s t it u te  w a i v e r o f

rig h t  t o  c o lle c t  d o u b le  r e n t f o r p re s e n t  h o ld o v e r p e r io d  u n d e r n o n - w a iv e r p ro v i s io n ).
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III.

H a v i n g  d e t e rm i n e d  th e  f a c t s  f o u n d  b y  th e  t ria l  c ou rt , w e  n o w  a d d r e s s  t h e

t e n a n t s ’ is s u e s  o n  a p p e a l,  n a m e l y ,  w h e t h e r t h e   d o c trin e s  o f  e q u it a b le  e s t o p p e l a n d

la c h e s  a re  a p p lic a b l e  t o  th e  f a c t s  o f  t h is  c a s e .

T h e  d o c t rin e s  o f  e q u it a b le  e s t o p p e l a n d  l a c h e s  a re  c l os e ly - re l a t e d

c o n c e p t s .   Roach  v .  Renfro , 9 8 9  S . W . 2 d  3 3 5,  3 3 9  (T e n n . C t .A p p .  1 9 98 ).   E q u it a b le

e s t o p p e l re q u i re s ,  a t  a  m in im u m ,  (1 ) re l ia n c e  u p o n  t he  s t a t e m e n t  o r a c t io n s  o f  a n o t h e r

w i th o u t  th e  o p p o rt u n it y  t o  k n o w  th e  t ru t h , a n d  (2 ) a c t io n  b a s e d  u p o n  t h a t  re l ia n c e  t h a t  is

d e trim e n ta l to  th e  a ctin g  pa rty .  W erne v . S ande rso n, 9 5 4  S . W . 2 d  7 4 2,  7 4 6

(T e n n . C t .A p p .  1 9 97 ).   T h e  d o c t rin e  o f  la c h e s  i s  im p l ic a t e d  w h e re  t h e re  i s  (1 ) a n

u n e x c u s e d  d e l a y  b y  t h e  c la i m a n t  in  m a k in g  h i s  c la i m , a n d  (2 ) a  s h o w in g  b y  t h e

d e fe n da n t th a t h e  ha s  b e e n  in ju re d  du e  to  th e  de la y  in  th e  pre s e n ta tio n o f th e  cla im . 

J ans en v . C layton,  8 1 6  S . W . 2 d  4 9 , 5 1  (T e n n . C t .A p p .  1 9 91 ).   

W e  f in d  t h a t t h e  d o c trin e s  o f  e q u it a b le  e s t o p p e l a n d  l a c h e s  a re  n o t

a p p l ic a b le  i n  th e  i n s ta n t  c a s e .   F o r e q u i ta b l e  e s t o p p e l  to  a p p ly ,  “[i]t  is  e s s e n t ia l .. .t h a t  th e

p e r s o n  c la i m in g  i t w a s  h i m s e l f n o t  o n ly  d e s t it u te  o f  k no w l e d g e  o f  t h e  f a c ts ,  b u t w i th o u t

a v a i la b l e  m e a n s  o f  o b ta i n in g  s u c h  k no w l e d g e ;  f o r t h e re  c a n  b e  n o  e s t o p p e l w h e re  b o t h

p a r tie s  h a v e  t h e  s a m e  m e a n s  o f  a s c e r ta i n in g  t h e  t ru t h .”  S exton  v . S ev ier C ounty , 9 4 8

S . W . 2 d  7 4 7,  7 5 1  (T e n n . C t .A p p .  1 9 97 )(q u o t in g  R am beau v . F arris , 2 1 2  S . W . 2 d  3 5 9,

3 6 1  (T e n n .  1 9 48 )).   T h e  le a s e  e x p lic it ly  p r ov i d e s  t h a t  th e  r e n t s h a ll b e  p a id  a n n u a lly  a n d

t h a t  n ot ic e  o f  a n y  a s s ig n m e n t  m u s t  b e  g iv e n  w it h in  t e n  d a y s  o f  th e  e f fe c t iv e  d a t e  o f  th e

a s s i g n m e n t .   T h e  t e n a n t s  c a n n o t  a r g u e  t h a t  th e y  d id  n o t  h a v e  a n  “o p p o rt u n it y  t o  k n o w

t h e  t ru t h ” w h e n  t h e  re q u i re m e n t s  w e re  e x p lic it ly  s e t  f o rt h  in  t h e  le a s e .   A s  f o r t h e

d o c t rin e  o f  la c h e s ,  t h e  te n a n t s  h a v e  n o t  s h o w n  a n y  “u n e x c u s e d  d e l a y ” b y  t h e  la n d lo rd
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in  e nfo rc in g  he r rig h ts  u nd e r th e  le a s e ; m o re o v e r, th e  te n a nts  h a v e  n ot a s s e rte d  ho w

t h e y  h a v e  b e e n  p r e ju d ic e d  b y  t h e  c l a im e d  d e l a y .   A c c o rd in g l y , w e  f in d  t h a t t h e  t ria l

c o u rt  c o rre c t ly  r e fu s e d  t o  a p p ly  t h e  d o c t rin e s  o f  e q u it a b le  e s t o p p e l a n d  l a c h e s  t o  t h e

in s ta n t c a s e . 

IV .

F o r a l l o f  th e  f o re g o in g  r e a s o n s ,  th e  j u dg m e n t  o f  t h e  t ria l  c ou rt  is  a f firm e d .  

C o s t s  o n  a p p e a l  a re  t a x e d  t o  t h e  a p p e l la n t .   T h is  c a s e  is  r e m a n d e d  t o  th e  t ria l  c ou rt  fo r

e n f o rc e m e n t  o f  t h e  ju d g m e n t  a n d  f o r c o lle c t io n  o f  co s t s  a s s e s s e d  b e lo w ,  a ll p u rs u a n t  to

a p plic a ble  la w .

__________________________

C h a r le s  D .  S u s a n o ,  J r. , J .

C O N C U R :

________________________

H o u s t o n  M .  G o d d a rd ,  P . J .

________________________

H e rs c he l P .  F ra n ks , J .


