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The plaintiffs, Herman L. Garner (“Garner”), Bl ount
Excavating, Inc. (“Blount Excavating”), and Bl ount Contractors,
Inc. (“Blount Contractors”), brought this action for declaratory
judgnent, seeking the trial court’s judgnent as to the validity
of three contracts between the corporate plaintiffs and The
Public Building Authority of Blount County, Tennessee (“Public
Bui Il ding Authority” or “Authority”). The trial court held that
two! of the contracts were “in direct violation of Tennessee Code
Annot ated 88 5-14-114% and 12-4-1013%." The plaintiffs appeal,

rai sing two i ssues:

1. Does T.C.A 8 5-14-114 render unlawful a
contract between a county building authority
and a corporation in which a county
conmm ssi oner owns an interest?

2. Does T.C A 8§ 12-4-101 render unlawful a
contract between a county building authority
and a corporation in which a county
comm ssi oner owns an interest?

The validity of the third contract does not appear to have been addressed
directly by the trial court; apparently it is subject to the trial court’s
determ nation with respect to the other contracts

T.C.A. § 5-14-114 (1998) provides, in pertinent part, as follows:

(a) Neither the county purchasing agent, nor menbers
of the county purchasing conmm ssion, nor nmembers of
the county | egislative body, nor other officials of
the county, shall be financially interested, or have
any personal beneficial interest, either directly or
indirectly, in any contract or purchase order for any
supplies, materials, equipnment or contractual services
used by or furnished to any departnent or agency of
the county government.
*

* *

(c) A violation of this section is a Class D fel ony.

T.C.A § 12-4-101 (1999) provides, in pertinent part, as follows:

(a)(1l) It is unlawful for any officer, commttee
menber, director, or other person whose duty it is to
vote for, let out, overlook, or in any manner to
superintend any work or any contract in which any
muni ci pal corporation, county, state, devel opnent
district, utility district, human resource agency, or
ot her political subdivision created by statute shal

or may be interested, to be directly interested in any
such contract. “Directly interested” neans any
contract with the official personally or with any
business in which the official is the sole proprietor
a partner, or the person having the controlling

i nterest.



The parties stipulated the pertinent facts. The Public
Bui l ding Authority is a public, non-profit corporation that filed
its Certificate of Incorporation with the Secretary of State on

July 1, 1998. The stated purposes of the Authority are

to make possible the construction,

acqui sition or enlargenent of public
bui |l di ngs, structures and facilities to be
made avail able for the use by the County and
ot her public | essees at convenient |ocations
within the County, in the efficient and
econom cal furnishing of governnental,
educational, health, safety and welfare
services to the citizens of the County, and
to exercise the authority and pursue the

obj ectives of public building authorities as
provided in Chapter 10 of Title 12 of the
Tennessee Code Annot ated, as anmended.

Garner is a duly-appointed and serving Bl ount County
Comm ssioner. He was appointed on February 23, 1998, and has
served continuously since that date. He is also the ngjority
shar ehol der and presi dent of Blount Excavating. Wen the
contracts at issue were executed, Garner was al so a 50 percent

shar ehol der and director of Blount Contractors.*?

On May 22, 1998, Blount Contractors entered into a
contract with MIler Building Corporation (“MIler Building”),
t he general contractor for the Public Building Authority,® to
performthe slab work at the Blount County Justice Center. On

Cct ober 4, 1998, Blount Excavating entered into a contract with

“On November 20, 1998, Garner transferred his shares of Blount Contractors
and resigned as a director of that corporation

°For the pur pose of our conflict-of-interest analysis, we have treated this
contract as one with the Authority -- the approach taken by the trial court
and one with which the plaintiffs seemto agree.

3



the Public Building Authority to performthe site work at
Heritage M ddl e School. On Novenber 11, 1998, Blount Contractors
entered into a contract with the Public Building Authority to
performthe foundation work at Heritage M ddle School. All three
contracts were the result of a conpetitive bidding process

conduct ed through the Public Building Authority.?®

This case was heard bel ow on the parties’ Stipul ations
of Fact and the Public Building Authority’ s Certificate of
I ncorporation. Also before the trial court were opinions by the
State Attorney CGeneral and the Blount County Attorney.’ No

addi ti onal evidence was presented at the hearing.?

In its menorandum opi nion, the trial court held that
the May 22, 1998, contract between Bl ount Contractors and M| er
Bui | di ng, and the Cctober 4, 1998, contract between Bl ount
Excavating and the Public Building Authority were in direct

violation of T.C.A. 8§ 5-14-114 and T.C. A. 8 12-4-101.

Since all of the material facts in this case have been
stipulated, the issues before us present pure questions of |aw

Therefore, the record of the proceedi ngs bel ow cones to us for a

At the hearing, the parties advised the trial court that the project at
the Bl ount County Justice Center had been conpleted and that the Heritage
M ddl e School projects were 95 to 98 percent conplete

"The Attorney General opined that “[T.C.A.] 8 5-14-114 prohibits a contract
bet ween a conpany in which a county comm ssioner owns a controlling interest
and the county building authority.” Op. Tenn. Att'y Gen. 98-218 (November 25,
1998). The Bl ount County Attorney expressed an opinion only as to T.C. A. 8§
12-4-101. He was of the opinion that it was not applicable to the contracts
at issue in this case. As will be seen, we agree with both opinions.

%The contracts at issue are not included in the record.
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de novo review without a presunption of correctness. Presley v.
Bennett, 860 S.W2d 857, 859 (Tenn. 1993); Union Carbide Corp. v.
Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

T.C. A 8 5-14-114(a) prohibits a county official,
i ncluding a county conmmi ssioner, fromhaving a direct or indirect
financial interest “in any contract or purchase order” for goods
or services provided “to any departnment or agency of the county
government.” Id. It is undisputed that, when the subject
contracts were executed, Garner was a sharehol der and corporate
of ficer of both Bl ount Excavating and Bl ount Contractors. Thus,
there is no dispute as to whether Garner, a Bl ount County
Commi ssioner, was “financially interested in” these contracts, as
contenplated by the statute; he clearly was. The plaintiffs
question, however, whether the Public Building Authority is a
“departnment or agency of the county governnment” within the
purview of T.C. A 8 5-14-114. Thus, in order to determ ne
whet her the subject contracts are in violation of the statute, we
nmust first determ ne whether the Public Building Authority is a

“department or agency” of Bl ount County.

The words “departnent or agency” are not defined in
T.C.A 8 5-14-114 or elsewhere in the statutory schene of which
that code section is a part, i.e., the County Purchasi ng Law of
1957, T.C.A 8 5-14-101, et seq. Wien a termis not defined in a
statute, we nust give the termits ordinary and commonly accepted
meani ng. See Beare Co. v. Tennessee Dep’'t of Revenue, 858 S. W 2d
906, 908 (Tenn. 1993). The Legislature s intent nust be

ascertained primarily fromthe natural and ordinary neani ng of



t he | anguage of the statute, without a forced or subtle
construction that would extend or limt its nmeaning. Steele v.

| ndustrial Devel opnment Bd., 950 S.W2d 345, 348 (Tenn. 1997).
“The background, purpose, and general circunstances under which
words are used in a statute nust be considered, and it is

i nproper to take a word or a few words fromits context and, with
themisolated, attenpt to determine their neaning.” 1d.

Bl ack’s Law Dictionary defines “departnent” as “a
branch or division of governnmental admi nistration.” Black’ s Law
Dictionary 436 (6th ed. 1990). “Agency” is defined in several

di fferent ways, dependi ng upon the context in which the termis
used. In regard to the relationship between a principal and
agent, “agency” is defined as a “relation created by express or

i nplied contract or by |aw, whereby one party del egates the
transaction of sone | awful business with nore or |ess

di scretionary power to another, who undertakes to manage the
affair and render to himan account thereof.” 1d. at 62. A
different definition, however, is provided for an “agency” in the

context of a division of government. For exanple, an

“adm ni strative agency” is defined as

[a] governnmental body charged with

adm ni stering and inpl enenting particul ar

l egislation....In addition to “agency”, such
governnment al bodi es may be call ed

commi ssions, corporations (e.g. F.D.1.C.),
boards, departnments, or divisions.

Id. at 45 (Enphasis added). One of the definitions of “agency”
in Webster’s Dictionary is “a departnment or other adm nistrative
unit of a governnent.” Webster’s Third New International

Dictionary 40 (1993).



The plaintiffs argue that the term “agency” as used in
T.C.A 8 5-14-114 should be interpreted as it is used when
describing the relationship between a principal and an agent.
Thus, the argument goes, the essential test to determ ne whether
an “agency” exists is the absolute right of the principal —-
here, Blount County — to control the actions of the agent -- in
this case, the Public Building Authority. The plaintiffs contend
t hat because the County does not have the right to control the
activities of the Authority, the latter entity is not an “agency”

within the nmeaning of T.C. A 8 5-14-114.

We decline to read the term “agency” in such a
restricted manner. W find and hold that the “ordinary and
commonl y accepted neaning” of the term “agency,” as used in
T.C. A 8 5-14-114, considering the purpose and context of the
statute, is as a division or armof governnment, and not as a term
describing a principal-agent relationship. Accordingly, we hold
that the term“agency” as found in T.C.A. 8§ 5-14-114 includes the
Public Building Authority.

Qur finding that the Public Building Authority is an
“agency” of Blount County is buttressed by an exam nation of the
pur poses for which the Authority was created. |Its Certificate of

| ncorporation states that the purposes of the Authority are “to
make possible the construction, acquisition or enl argenent of
public buildings, structures and facilities to be made avail abl e
for the use by the County....” The Public Building Authorities
Act clearly contenplates that an authority will be “a public
instrunmentality of the nmunicipality,” T.C A 8§ 12-10-109(a), and

that the Authority will perform*®“a public function in behalf of

the municipality with respect to which it is organized....”



T.C.A 8 12-10-113(a). The statutory definition of
“municipality” includes a county. See T.C A 8§ 12-10-103(8).

We al so note that the Suprene Court found that the
“Heal th and Educational Facilities Board of the County of Knox,”
a board organi zed as a non-profit, public corporation, was an
agency or instrunentality of Knox County. Fort Sanders
Presbyterian Hosp. v. Health and Educ. Facilities Bd., 453 S. W2d
771, 774 (Tenn. 1970)(“The Health and Educational Facilities
Board, while it is a separate corporate entity, is nerely an
agency or instrunentality of Knox County....”); West v.
I ndustrial Devel opnent Bd., 332 S.W2d 201, 202 (Tenn.
1960) (“Even though the Industrial Board is a separate corporate
entity, the pleadings showthat it is a nere agency or
instrunentality of the nmunicipality.”); see also Johnson v.
Chat t anooga- Ham | ton County Hosp. Auth., 749 S.W2d 36, 37 (Tenn.
1988) (hol ding that hospital authority was a “subdivision of the

state and county” for the purposes of workers’ conpensation |aw).

Plaintiffs |ist several ways in which the Public
Bui l ding Authority is an independent corporate entity and, so the
argunment goes, not an agency of the County. However, upon
reviewing the entire Public Building Authorities Act of 1971,
T.C.A 8 12-10-101 et seq., we find that its provisions are
consonant with our determ nation that a public building authority
is an “agency” as that termis used in T.C.A 8 5-14-114. For
exanpl e, a public building authority’ s certificate of
i ncorporation, and any anmendnents thereto, nust be approved by
t he governing body of the nmunicipality. T.C A § 12-10-104;
T.C.A. 8 12-10-107. The governing body of the nmunicipality also

confirnms the appointnent of directors to the authority’s board.



T.C A 8§ 12-10-108. T.C A § 12-10-109 provides that a public
buil ding authority shall be “a public instrunmentality of the
muni ci pality with respect to which the authority is organized,”
and, as such, a public building authority s bonds and incone are
exenpt fromstate taxation. T.C A 8 12-10-113. A nmunicipality
may assign or loan its enployees to a public building authority
and may provide the authority “necessary office space, equipnent,
or other facilities....” T.C. A 8§ 12-10-110. Upon the

di ssolution of an authority, title to all of its funds and
properties vests in the municipality. T.C A 8§ 12-10-119.
Therefore, we conclude that the Public Building Authority,
inasmuch as it is an instrunmentality of the County that it
serves, is an “agency” of Blount County within the purview of

T.C. A § 5-14-114.



Next, we nust determ ne whether T.C. A § 12-10-122
exenpts the Public Building Authority fromthe provisions of
T.C.A 8 5-14-114(a). T.C. A 8 12-10-122 provides, in pertinent

part, as follows:

Proj ects nmay be acquired, purchased,
constructed, reconstructed, inproved,
bettered and extended and bonds may be issued
under this chapter for such purposes,
notw t hst andi ng that any ot her general,
special or local |law may provide for the
acqui sition, purchase, construction,
reconstruction, inprovenent, betternent and
extension of a like project, or the issuance
of bonds for |ike purposes, and w thout
regard to the requirenents, restrictions,
limtations or other provisions contained in
any other general, special or |ocal |aw

T.C.A 8 12-10-122(a) (Enphasis added). As far as we can
determine, this statute has been exani ned on only one prior
occasion. In Shankle v. Bedford County Bd. of Educ., C A No.
01A01- 9609- CH 00387, 1997 W. 83662, at *5 (Tenn.Ct.App. MS.,
filed February 28, 1997), we held that T.C A 8§ 12-10-122 exenpts
a public building authority fromthe provisions of T.C A 8§ 5-14-
108, which requires a county to base all purchases, sales, and
contracts on conpetitive bids. Based on this holding, we
determined that the authority in that case was permtted to seek
out building contracts by nmethods other than the conpetitive bid
process. The plaintiffs, relying on Shankle, contend that
because the Public Building Authority in the instant case is
exenpt fromall “general, special, or local laws,” the contracts
at issue are not subject to the conflict-of-interest provisions
of T.C.A 8 5-14-114(a). W disagree. T.C A 8 5-14-114(a) is a

broad restriction on the activities of county officials; it does

10



not purport to address the activities and conduct of a public
bui l ding authority. Therefore, we do not understand how a
statute exenpting a public building authority fromthe operation
of certain statutes can be construed to vitiate the effect of
anot her statute that is not directed at the activities or conduct
of such an entity. It would be unreasonable to construe T.C A 8§
5-14-114(a) so as to permt a county official to claimexenption
fromits provisions nerely because the agency involved in the
contract is a public building authority that is exenpt from
“general, special, or local |aw' regarding the adm nistration of
its projects. See T.C.A § 12-10-122. T.C A 8 5-14-114(a)
tells a county official what he or she cannot do; it does not
operate on a public building authority. W find plaintiffs’

argunment on this issue to be without nerit.

W now exam ne the applicability of T.C A § 12-4-101.
VWaile it is undisputed that Garner is “directly interested” in
all three contracts given his roles as sharehol der and corporate
officer in both Bl ount Excavating and Bl ount Contractors, the
parties have also stipulated that “it is not Herman L. Garner’s
duty as a Comm ssioner under T.C A Sec. 12-4-101, to vote for,
| et out, overlook, or in any manner superintend any work to be
performed under said contracts.” The statute only applies to
i ndi vidual s “whose duty it is to vote for, let out, overlook, or
in any manner to superintend any work or any contract” of the
nature described in the statute. See T.C A § 12-4-101. The
stipulation takes Garner out of the ambit of this code provision.
Thus, we conclude that the subject contracts are not in violation

of T.C A 8 12-4-101. However, having found that the contracts
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are in violation of T.C A 8 5-14-114, we affirmthe judgnent of
the trial court, but predicate our affirmance solely on the

violation of T.C. A § 5-14-114.

VI .

The judgnent of the trial court is affirmed. Costs on
appeal are taxed to the appellants. This case is renmanded to the
trial court for such further proceedings, if any, as may be
required and for collection of costs assessed below, all pursuant

to applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

D. M chael Sw ney, J.
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