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In this tort action, the plaintiff, Mark Anthony
(“Anthony”), filed suit against three defendants (“the all eged
tortfeasors”) and ultimately took the necessary steps to secure
service of process on his uninsured notorist carrier, State Farm
Mut ual Aut onobi |l e I nsurance Conpany (“State Farni), pursuant to
the provisions of T.C. A 8 56-7-1206(a)(Supp. 1999). Subsequent
to the filing of the record on this appeal, but before Anthony
filed his appellate brief, the Tennessee Suprenme Court rel eased
its opinion in Al cazar v. Hayes, 982 S.W2d 845 (Tenn. 1998).
Ant hony now rai ses the follow ng issue for our consideration:
Should the trial court’s order granting State Farnm s notion for
summary judgnent be vacated due to the Tennessee Suprene Court’s

recent holding in Al cazar?

|. Facts

On May 14, 1997, Anthony filed a conplaint asserting
that the three naned defendants were liable for injuries that
Ant hony sustained as a result of a notor vehicle accident. The
uni nsured notori st coverage in Anthony’s insurance policy
contains a subm ssion-of-suit papers requirenent. The applicable

provi sion reads, in pertinent part, as foll ows:

The person making claimalso shall...under
the uni nsured notor vehicle coverage...send
us at once a copy of all suit papers if the
person sues the party liable for the accident
for danages.

(Italics and bold print in original.) The policy also provides

t hat

[t]here is no right of action against
us...until all the terns of this policy have



been net.. ..

State Farnis attorney, being aware! that Anthony had
filed this action against the alleged tortfeasors, searched the
case file at the Cerk’s Ofice on nunmerous occasi ons between
June 16, 1997, and early Septenber, 1997, to determ ne whet her
process had been issued as to State Farm Though Ant hony’s
counsel had infornmed State Farmi s counsel on July 15, 1997, that
State Farmwas to be joined in the proceedings, State Farmfirst
received suit papers when a sunmons and copy of the conplaint
were served on State Farm by the Departnent of Comrerce and
I nsurance by letter dated Septenber 26, 1997, approximately four
and one-half nonths after Anthony had filed suit. The record
reflects that process had not been issued by the Cerk as to
State Farmuntil Septenber 22, 1997, sone four nonths plus after

the conplaint was fil ed.

State Farm subsequently noved for summary judgnent
based on Anthony’s failure to satisfy the aforesaid subm ssi on-
of -suit papers requirenent of his policy. On July 10, 1998, the
trial court granted State Farmis notion for sumrmary judgnent,
expressly relying upon Kelley v. Vance, 959 S.W2d 169
(Tenn. Ct. App. 1997).

['1. Applicable Law

YThe record is not clear as to how State Farm s counsel first became aware

of the pending litigation. |In this regard, it may be significant that an
earlier suit pursuing the same cause of action had been non-suited. In the
present action, the plaintiff’'s attorney filed his affidavit, in which he

stated the follow ng

I am T. Martin Browder, Jr. and attorney for [the
plaintiff] in the above styled case. State Farm
Mut ual Autonobile Insurance Company as an uninsured
notori st carrier was a party to the previous suit
filed and is a party to this action
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A trial court’s grant or denial of summary judgnent,
raising as it does a question of law, is reviewed on appeal de
novo with no presunption of correctness. Gonzales v. A nman
Constr. Co., 857 S.W2d 42, 44 (Tenn.Ct.App. 1993). If we find
that there are no genuine issues of material fact and that the
noving party is entitled to a judgnent as a matter of |aw, we
must affirmthe trial court’s grant of summary judgnent. See
Byrd v. Hall, 847 S.W2d 208, 211 (Tenn. 1993). |If there is a
genui ne dispute as to any material fact or any doubt as to the
conclusions to be drawn fromthe undi sputed material facts, we

nmust vacate the order granting sunmary judgnment. See id.

To determ ne whether summary judgnment is appropriate in
this case, we nust first determne the effect of Al cazar, if any,
on Kelley. Anthony argues that Al cazar overrul ed Kelley sub
silentio while State Farm asserts that Kelley remains good | aw

Prior to Alcazar, the failure of an insured to satisfy
a condition precedent in an uninsured notorist provision of an
i nsurance policy resulted in the insured being unable to recover
under the policy. See, e.g., Hartford Acc. & Indem Co. v.
Creasy, 530 S.W2d 778 (Tenn. 1975). This traditional rule
applied to conditions in policies requiring the insured to tinely
notify the insurer of an accident (“notice-of-accident
requirenent”). See, e.g., id. at 779; Phoenix Cotton G| Co. v.
Royal Indem Co., 205 S.W 128, 129-30 (Tenn. 1918). The rule
al so applied to provisions requiring the insured to tinely send
suit papers to the insurer in the event the insured brought suit
agai nst an alleged tortfeasor (“subm ssion-of-suit papers
requirenent”). See Kelley, 959 S.W2d at 169-70; Wal ey v.
Underwood, 922 S.W2d 110, 112-13 (Tenn. Ct. App. 1995). Under

this traditional rule, it was irrelevant whether the failure to



satisfy the condition precedent resulted in prejudice to the
insurer. Creasy, 530 S.W2d at 779; Phoenix Cotton, 205 S.W at
130; Kelley, 959 S.W2d at 170; Waley, 922 S.W2d at 113.

In Al cazar, the Tennessee Suprene Court expressly
overrul ed Creasy, Phoenix Cotton, and “other cases in this State
hol ding that prejudice to the insurer is irrelevant to whet her
forfeiture of an insurance contract results fromthe insured s
breach of a notice provision.” Alcazar, 982 S.W2d at 856. The

Court adopted a new rule and articulated it as follows:

once it is determ ned that the insured has
failed to provide tinely notice in accordance
with the insurance policy, it is presuned
that the insurer has been prejudiced by the
breach. The insured, however, nmay rebut this
presunption by proffering conpetent evidence
that the insurer was not prejudiced by the

i nsured’ s del ay.

In granting summary judgnent for State Farm the trial
court expressly relied on Kelley. 1In Kelley, we applied the
traditional rule to a subm ssion-of-suit papers requirenent.
Kelley, 959 S.wW2d at 169, 170. W affirmed the trial court’s
grant of summary judgment to the insurer on the ground that the
i nsured, by furnishing suit papers to the insurer four and one-
hal f nmonths after filing suit against the tortfeasors, failed to
satisfy a valid condition precedent. I1d. at 170. W held in
Kelly that the fact the insurer may have suffered no prejudice

was of no significance. 1d.

Ant hony argues that Al cazar has the effect of

overruling Kelley and that the trial court’s grant of State
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Farmi s notion for summary judgnment nust therefore be vacat ed.
State Farm asserts that there are three reasons why Al cazar did
not have the effect of overruling Kelley: (1) Al cazar deals with
a notice-of-accident requirenment while Kell ey addresses a

subm ssion-of -suit papers requirenment; (2) applying Al cazar to a
subm ssion-of -suit papers requirement would result in a judicial
determ nation of public policy which conflicts with a public
policy determ nation by the Legislature; and (3) Al cazar should
not be applied to a subm ssion-of-suit papers requirenent because
an uninsured notorist carrier that does not receive suit papers
at the commencenent of a suit is necessarily prejudiced. For the
follow ng reasons, we disagree wwth State Farm and hold that the
application of the nodern rule, as recognized in Alcazar, to a
submi ssion-of -suit papers requirenent is a |ogical extension of

t hat hol di ng.

State Farm first argues that Al cazar is not applicable
to a case involving a subm ssion-of-suit papers requirenent and,
hence, did not overrule Kelley. State Farmcites Waley for the
proposition that a notice-of-accident requirenment and a
submi ssi on-of -suit papers requirenment involve separate and
di stinct provisions and that failure to satisfy the latter
requi rement may be | ess excusable than failure to comply wth the
noti ce-of-accident requirenment. W agree that the two
requi renents are separate and distinct and that “[u]nlike an
accident or loss that may or may not be an event triggering
[ uni nsured notorist] coverage, the filing of a suit, in which the
i nsurance conpany has an obvious interest, is a known, concrete
fact.” \Waley, 922 S W2d at 115. W al so recogni ze that
Al cazar did not expressly overrule earlier cases dealing with the

subm ssion-of -suit papers requirenment. However, the rationale



that pronpted the Suprene Court to abandon the traditional rule
in favor of the nodern trend supports application of the new rule
to a subm ssion-of-suit papers requirenent.? Accordingly, we

hold that the new rule applies to both requirenents.

State Farm next argues that applying Al cazar to a
submni ssi on-of -suit papers requirement would result in a judicial
determ nation of public policy which conflicts with a prior
public policy determ nation by the Legislature. State Farm
relies on T.C A 8 56-7-1206(a) (Supp. 1999), which provides as

foll ows:

Any insured intending to rely on [uninsured
not or vehicle coverage] shall, if any action
is instituted agai nst the owner and operator
of an uninsured notor vehicle, serve a copy
of the process upon the insurance conpany

i ssuing the policy in the manner prescribed
by | aw, as though such insurance conpany were
a party defendant.

We disagree with the assertion that application of
Al cazar to a subm ssion-of-suit papers requirenent in an
aut onobi | e i nsurance policy would conflict with T.C A 8§ 56-7-
1206(a). The requirenent at issue here requires Anthony to “at
once” send a copy of the suit papers to State Farmif Anthony
sues the alleged tortfeasors. |In contrast, the statute under
di scussion “sets out the procedures a party must follow in order
to bring its uninsured notorist carrier into a case against a
tortfeasor.” Wnters v. Jones, 932 S.W2d 464, 465 (Tenn.Ct. App.

1996). The policy provision and the statutory provision

*The Supreme Court in Alcazar articulated three relevant public policy

consierations: “1) the adhesive nature of insurance contracts; 2) the public
policy objective of conpensating tort victims; and 3) the inequity of the
insurer receiving a windfall due to a technicality.” Alcazar, 982 S.W 2d at

850. All of these considerations apply with equal force to a case involving a
failure to comply with a subm ssion-of-suit papers requirenment.
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therefore are separate requirenents and serve different purposes.
One satisfies a provision in an insurance policy; the other
addresses the procedure by which an uninsured notorist carrier is
made an unnaned party in a lawsuit. Applying the newrule to a
subm ssion-of -suit papers requirenment in a policy does not
conflict with a requirenent that an insured serve process upon
his or her insurer in order to bring the insurer into the case.
Hence, we find that T.C. A 8§ 56-7-1206(a) does not preclude
application of the holding in Al cazar to a subm ssion-of-suit

papers requirenent in an uninsured notorist provision.

State Farmis final argunent is that Al cazar shoul d not
apply to the policy requirenent now before us because an
uni nsured notorist carrier that does not receive suit papers at
the commencenent of a suit is necessarily prejudiced by the
delay. W reject State Farnmis argunent for the application of a
per se rule. The rule enunciated in Al cazar neans that an
insured’s failure to conply with a subm ssion-of-suit papers
requi renent gives rise to a rebuttable presunption that the
i nsurer was prejudiced by the insured’s failure to conply. If,
as State Farm contends, the insured cannot rebut this presunption
of prejudice, the insurer will be under no obligation to provide
coverage. Accordingly, we find this argunment to be w thout

merit.

In summary, we hold that the application of the new
rule to a subm ssion-of-suit papers requirenent is a |ogica
extension of the holding in Al cazar. Therefore, Kelley does not
control the instant case. Qur initial inquiry is whether Anthony
conplied with the subm ssion-of-suit papers requirenent in the

uni nsured notorist provisions of his policy. |If he did, he has



satisfied that particular condition precedent to coverage. If he
did not, it is presunmed that State Farm has been prejudi ced by
Anthony’s failure to conply. Anthony then has the burden to
rebut this presunption by presenting evidence that State Farm was
not prejudiced. |If he carries this burden, his failure to conply
with the subject requirenent is no bar to his recovery. |If he

does not, State Farmis under no obligation to provide coverage.

[11. Summary Judgnent

We must now det erm ne whet her sunmary judgnent for
State Farmis appropriate under the record now before us. In
deci di ng whether a grant of summary judgnent is appropriate,
courts are to determne “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Rule 56.04, Tenn.R Cv.P. Courts “nust
take the strongest legitimate view of the evidence in favor of
t he nonnoving party, allow all reasonable inferences in favor of
that party, and discard all countervailing evidence.” Byrd v.

Hal I, 847 S.W2d 208, 210-211 (Tenn. 1993).

Thus, the questions a court nust consider in
determ ni ng whether to grant or deny a notion for summary
judgnment are (1) whether a factual dispute exists; (2) whether
that fact is material; and (3) whether that fact creates a
genuine issue for trial. 1d. at 214. “A disputed fact is
material if it nmust be decided in order to resolve the
substantive claimor defense at which the notion is directed.”

Id. at 215. A disputed material fact creates a genuine issue if



“a reasonable jury could legitimately resolve that fact in favor
of one side or the other.” 1d. The phrase “genuine issue”
refers exclusively to factual issues and not to | egal conclusions

that could be drawn fromthe facts. Id. at 211

The party seeking summary judgnent has the burden of
denonstrating that there is no genuine issue of material fact and
that it is entitled to a judgnent as a matter of law [Id. at
215. Cenerally, a defendant seeking summary judgnent may neet
this burden in one of two ways: (1) by affirmatively negating an
essential elenent of the plaintiff’s case, or (2) by conclusively
establishing an affirmative defense. 1d. at 215 n. 5. *“A
concl usory assertion that the nonnoving party has no evidence is

clearly insufficient.” 1d. at 215.

Once the noving party satisfies its burden of show ng
that there is no genuine issue of material fact, the burden then
shifts to the nonnoving party to show that there is a genuine
issue of material fact requiring submssion to the trier of fact.
Id. The nonnoving party cannot sinply rely upon its pleadi ngs,
but rather nust set forth, by affidavit or discovery materials,
speci fic facts showi ng a genui ne i ssue of material fact for
trial. Rule 56.06, Tenn.R Civ.P.; Byrd, 847 S.W2d at 215. The
evi dence of fered by the nonnoving party nust be adm ssible at
trial but need not be in adm ssible form It nust be taken as

true. Byrd, 847 S.W2d at 215-216.

Concerni ng summary judgnent, our first inquiry is
whet her State Farm has shown that there is no factual dispute
concerning Anthony's failure to conply with the subm ssi on-of -

suit papers requirenent in the uninsured notorist coverage of his
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policy. W find and hold that State Farm has net this burden.
State Farmfiled the affidavit of its clains superintendent in
support of its notion for summary judgnent. |In this affidavit,
the affiant states that State Farmfirst received suit papers
when a sumons and copy of the conplaint were served on State
Farm by the Departnent of Comrerce & Insurance by letter dated
Sept enber 26, 1997, al nost four and one-half nonths after Anthony
filed suit against the alleged tortfeasors. There is nothing in
the record countervailing the assertions of this affidavit.

Hence, we find the facts set forth in the affidavit to be

undi sput ed.

The provision in Anthony’ s policy dealing with
subm ssion of suit papers requires himto send to State Farm “at
once a copy of all suit papers if [Anthony] sues the party liable
for the accident for danages.” (Enphasis added.) 1In Allstate
Ins. Co. v. WIlson, 856 S.W2d 706 (Tenn.Ct.App. 1992), we noted
t hat

[a] requirenent in a policy for “pronpt” or
“i medi ate notice” or that notice nust be
given “immedi ately,” “at once,” “forthwith,”
“as soon as practicable,” or “as soon as
possi bl e” generally neans that the notice
nmust be given within a reasonable tinme under
t he circunstances of the case.

Id. at 709. (Quoting with approval 44 Am Jur.2d |nsurance 8§ 1330
(1982)). In Kelley, we held that “it cannot be said that a del ay
of 4-1/2 nonths in furnishing the |egal papers is pronpt.”

Kel l ey, 959 S.W2d at 170. There is nothing in the record to
take this case out of the anmbit of this particular holding in
Kelley -- a holding that is unaffected by Al cazar. Hence, we

find and hold that Anthony’ s delay of approxinmately four and one-
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hal f nmonths in delivering a copy of the suit papers to State Farm
was not reasonable under the record now before us. Accordingly,
we hold that there is no genuine issue of material fact regarding
whet her Ant hony conplied with the suit papers provision. He did

not .

However, the fact that Anthony failed to conply with
the subm ssion-of-suit papers requirenent nerely results in a
rebuttabl e presunption that State Farm was prejudi ced by
Ant hony’ s non-conpliance. This presunption shifts the summary
j udgnment burden to Anthony to show that State Farm suffered no
prejudice. Cf. Brown v. J.C Penney Life Ins. Co., 861 S.W2d
834, 837-38 (Tenn.Ct.App. 1992) (trial court erred in failing to
grant insurer’s notion for sunmary judgnent where the nonnoving
party failed to present evidence to rebut a statutorily-created
rebuttabl e presunption). Since a presunption of prejudice arises
froma showi ng of non-conpliance with a requirenment of the type
now before us -- a showi ng that has been nmade in this case -- the
burden was and is on Anthony to show that there is a dispute as

to the question of prejudice.

Ant hony argues on appeal that State Farm was not
prej udi ced because it had actual know edge of Anthony’s suit
agai nst the alleged tortfeasors. The record supports Anthony’s
assertion that State Farmwas aware of the suit. State Farms
attorney began to check the file at the Clerk’s Ofice on June
16, 1997, to determ ne whether State Farm had been sued or
served, and he checked several nore tinmes before actually
receiving the suit papers. Mreover, Anthony’s counsel i nforned
State Farmi s counsel on July 15, 1997, that Anthony intended to

join State Farm as an unnaned party. Furthernore, the record
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before us -- in the formof the affidavit of plaintiff’s counsel
-- reflects that there was an earlier suit asserting the sane
cause of action in which “[State Farn] was a party.” Al of this
gives rise to a reasonable inference of a | ack of prejudice.

This is not to say that there was a | ack of prejudice; but this
reasonabl e inference i s enough to make out a genuine issue of
material fact at the summary judgnent juncture of this

litigation.

State Farm argues that because it had both know edge of
the suit and know edge that it had not been made a party, it was
prejudiced by the “dilenma” it faced, i.e., having to choose
between (1) preparing for litigation to which it may never be
made a party or (2) not preparing for litigation to which it may
| ater be nade a party. This alleged dilemma is not the issue.
The question to be resolved is whether, in fact, State Farm was
prejudi ced by Anthony's failure to conply with the subm ssion-of -
suit papers requirenent. For all we know at this point, State
Farm may have resolved its “dilemm” by fully investigating the
claim For all we know now, State Farm nay not have been
prejudiced in any way. All of this remains to be seen. At the
present tinme, there is a dispute in the record on the issue of
prejudice. That is all that is required to render summary

j udgnent i nappropri ate.
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| V. Concl usion

In accordance with the above anal ysis, we vacate the
trial court’s order granting summary judgnent and remand this
case to the court below. On remand, the trial court nust
determ ne whether State Farm was prejudiced by Anthony's failure
to conply with the subm ssion-of-suit papers requirenent in his
policy. Under Alcazar, Anthony has the burden of show ng a | ack

of prejudice. Costs on appeal are taxed to State Farm

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

D. M chael Sw ney, J.
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