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O  P  I N  I O  N

T h e  de fe nd a nt, H a rold T olley , w a s  co nv icte d  in  U n ic o i C o u n t y  o f f irs t  d e g r e e  m u rd e r

in  t h e  M a rc h  1, 19 97 , sh oo ting  de a th of L a ttie  F ranklin a nd  wa s  s e nte nc e d to li fe in p ris o n .

T h e  de fe nd a nt tim e ly a pp e a led , a s s e rting  the  e v ide nc e  pre s e nte d w a s  ins ufficie nt to

s u p p o rt t h e  ju ry ’s  v e rd ic t  a n d  th a t  t h e  tria l c ou rt e rro ne o us ly  ru le d  on  a n e v id e ntia ry

q u e s t io n  co nc e rning  a  prior ba d a ct o f the  de fe nd a nt.  B a s e d  u p o n  o u r re v ie w  o f  th e

re c o rd ,  w e  a f f irm  t h e  ju d g m e n t  o f  th e  t ria l  c ou rt .

F A C TS

T h e  v ic t im ,  L a t tie  F ra n k lin ,  w a s  5 1  y e a rs  o l d a n d  t h e  b ro t h e r o f  th e  d e f e n d a n t ’s  l o ng -

time  g i rlf rie n d ,  S h irle y  H i g g in s .   T h e  r e la t io n s h ip  b e t w e e n  t h e  d e f e n d a n t  a n d  t h e  v i c tim  h a d

b e e n ra n c o ro u s  s in c e  1 9 9 3 ,  w h e n  t h e  t w o  m e n  h a d  a rg u e d  o v e r th e  in s t a lla t io n  o f  a

h e a tin g  a n d  a ir-co n d it io n in g  s y s t e m .   A t  th a t  t im e ,  th e  v i c tim  a lle g e d l y  p u s h e d  t h e

de fe nd a nt,  w h o  t h e n  p u lle d  a  g u n a n d th re a te n e d t o  kill t h e  v ic t im .   D u rin g  t h e  y e a r s  th a t

f o llo w e d ,  t h e  d e f e n d a n t  a lle g e d l y  to ld  o t h e rs  t h a t  h e  w o u ld  k ill t h e  v ic t im  i f h e  e v e r h a d  a

c h a n c e  a n d th a t h e  co uld  kill th e  v ic tim  o r a n y on e  e ls e  a n d g e t  a w a y  w i th  it  b e c a u s e  h e

w a s  c ra z y ,  ha d  th e  p a pe rs  to  p ro v e  it, a n d  w a s  o n  P ro z a c .   T h e  re l a t io n s h ip  b e t w e e n  t h e

t w o  m e n  t o o k a  t u rn  f o r t h e  w o r s e  t h e  n ig h t  b e f o re  t h e  s h o o t in g  w h e n  t h e  v ic t im ’ s  s is te rs

g a v e  the  v ictim p e rmis s ion to  g raz e  his  ca ttle o n la nd  form e rly  us e d b y  the  de fe nd a nt.  

T h e  f o llo w in g  m o rn in g ,  M a r c h  1 , 1 9 9 7 ,  th e  d e f e n d a n t  c ro s s e d  7 4 0  y a rd s  o f  o p e n

p a s t u re  la n d, c ra w le d  b e t w e e n  t h e  s t ra n d s  o f  a  f o u r- s t ra n d  b a rb e d  w ire  fe n ce , a n d w a lke d

to  w h ere  th e  v ic tim  w a s  t a lk in g  t o  J e r ry  a n d  C le o n  P ric e .   J e r ry  P ric e  te s tifie d , in  re s p on s e

to  q u e s t io n s  fro m  G e n e ra l G a rla n d, a s  to  w ha t o c c u rre d  a f te r  th e  d e f e n d a n t  a p p ro a c h e d

th e m :

A . A n d , w e  w a s  a ll like  th is . A n d , L a ttie  – L a ttie  s a id , th a t’ll b e

f in e .   A n d ,  L a t tie  t u rn e d  a n d  p o in t e d  t ow a rd s  J a n i e  a n d

D a n n y ’s  tra ile r, a n d  he  s a id , I’ll h a v e  S h irle y  to  s h ow  m e  w he re

t o  p u t t h e  c o rn e r  p os t s  in .   A n d ,  w h e n  h e  t u rn e d  b a c k  a ro u n d

H a ro ld  e i th e r  co m e  o u t f ro m  h i s  [s i c] b e h i nd  h is  s h irt b e l t,  o r h is

b a c k  p o c k e t;  a n d ,  h e  s h o t  L a t tie  o n c e  i n  th e  l e f t t e m p le .   A n d ,

L a ttie  w a s  d e a d  be f o re  h e  h it  th e  g ro u n d .   A n d ,  h e  g o t  rig h t

d o w n o v e r  to p  o f  L a t tie  a n d  h e  e m p t ie d  i t,  a n d  it  s n a p p e d  t h re e

tim e s .  A n d ,  th e  b r a in s  w e n t a ll o v e r m e .  A n d , I’ll h a v e th a t to
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liv e  w ith  th e  re s t  o f m y  life .  A n d , h e  n e v e r. . .

. Q .        N o w ,  w h e n  y o u  s a y .  . .

A . . . . h e  n e v er s a id  a  w o r d  to  m e ,  o r h e  n e v e r s a id  a  w o r d to

D a d d y .  H e  ju s t  g iv e  u s  a  lo o k  a s  if , I o u g h t  to  g o  a h e a d  a n d  d o

y o u ;  b u t , h e ’ d  do n e  a n d  s h o t  a ll o f  h is  b u lle t s .   A n d ,  h e  p u t h is

g u n  b a c k  in  h is  p o c k e t , a n d  t u rn e d  a n d  w a lke d  ba c k  th ro u g h

the  field.

Q .        W a lke d ?

A .         W a lke d  rig h t b a ck th ro ug h  th e  fie ld  like  h e ’d  s ho t a  d og .

Q .        A n d  s a id  n o t h in g  t o  e it h e r o f  y o u ?

A .        N o ,  s ir.  H e  n e v e r  o p e n e d  h is  m o u t h .

Q .        W e re  th e re . . .

A .        A n d ,  th e y  –  th e r e  w a s  n o  s t ru g g l e .  T h e r e  w a s  n o  a rg u m e n t .

Q .        N o h e a te d , a n g ry  w ord s  by  e ith e r o f th e m ?

A .        N o .   N o .   N o ,  th e y  w a s  n o t .  T h e y  w a s n ’ t.

Q . W a s  t h e re  a n y  k in d  o f  ge s t u re  o n  t he  pa rt of L a ttie  F ra n klin

to w a rd s  H a ro ld  T olle y  a s  – a s  if h e  w e re  c o m in g  a t  h im ,  o r . .

.

A . N o .  L a ttie  d id n’t h a v e  a  c h a n c e .   W h e n  h e  t u rn e d  a ro u n d  f ro m

p o in t in g  d o w n  t h e  c re e k , w h e n  h e  t u rn e d  b a c k a r o u nd  H a ro ld

h a d  h im  i n  h is  f a c e  p o in t  b la n k .

C le o n  P ric e  a ls o  d e s c rib e d  t h e  s h o o tin g  a n d  h o w  t h e  d e f e n d a n t  h a d  s u d d e n l y

p ro d u c e d  t h e  p is t o l:

I d o n ’t k n o w  w h e re  h e  h a d  i n h is  h i p p o c k e t,  o r b e h i nd  h is

b e l t, o r w h ere ; b ut, a n y wa y  – e m p tie d  th e  g un .  A n d , w h en e v er

h e  e m p tie d  it  h e  s n a p p e d  it  p ro b a b l y  th re e  o r f o u r t im e s ,  a n d

t u rn e d  a ro u n d  a n d  w a lk e d  o f f.

A n n a  F ra n k lin ,  th e  s is t e r- in - la w  o f L a ttie  F ra n klin , a nd  a  frie nd  of th e  de fe nd a nt, a lso

w itn e s s e d  th e  s h oo tin g . S h e  te s t ifie d  th a t o n  th e  m o rn in g  o f th e  s h oo tin g , a s  s h e  w a s

g e t tin g  re a d y  to  g o  t o  w o rk , s h e  h e a rd  a  tru c k p u ll u p  a nd , lo o kin g  o uts id e , s a w  t ha t  it w a s

the  d e f e n d a n t ’s .   S h e  w a t c h e d  a s  t h e  d e f e n d a n t  a p p ro a c h e d  L a ttie  F ra n klin , C le o n P rice ,

a n d J e rry  P ric e .  S h e  de s c rib e d w h a t s h e  s a w  a f te r  th e  d e f e n d a n t  h a d  a p p r o a c h e d  t h e

g ro up  a nd  ra is e d  his  a rm :
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L ike  t h is .   B u t , I h a d  n o  id e a  w h a t, y o u kn ow , h e  w a s  do in g .  I’d

ju s t t h e  s e c o n d  o n  m y  m in d  I t h o u g h t -- ju s t a s  I th ou g ht w h at’s

h e  d oin g , t h e n  I h e a rd  t h e  g u n  g o  o f f .  A n d , L a ttie  b e g an  to  fa ll.

A n d , h e  fe l l t o  th e  g ro u n d  a n d  t h e n  J e r ry  d o v e  f o r h im .

(W itn e s s  is  c ry in g )  A n d , th e n I -- I ju s t w e nt a h e a d s ta rte d

g o in g  -- a n d  I g ra b b e d m y  -- I re m e m b e r  g ra b b i n g  m y  h e a d ,

a n d I s ta rte d  s c re a m in g , y o u  k n ow ,  o h , G o d ,  h e  s h o t  h im !

A n d , I we nt -- I think it wa s  like  a  s q u a t  p o s i tio n .   A n d ,  I d o n ’t

k n o w h o w  lo n g  I w a s  d o w n t h e re ,  b u t , w h e n  I  c o m e  u p  H a ro ld

w a s  ov e r L a ttie .  T h e n it w a s  lik e  h e  - - rig h t  a s  I  lo o k e d  u p  h e

w a s  t h e re ,  a n d  t h e n  h e  t u rn e d  a n d  w a l ke d  o f f.   I d id n’t e v e n

he a r non e  of th e  oth e r sh ots .

T h e  d e f e n d a n t  d e s c rib e d  t h e  s h o o t in g  in  a  t o ta l ly  d if fe r e n t f a s h i on  t h a n  d id  C le o n

a n d J e r ry  P ric e  a n d  A n n a  F ra n k lin .   H e  t e s t if ie d  t h a t  h e  s h o t  t h e  v ic t im  b e c a u s e  t h e  v i c tim

c u rs e d  h im ,  h it h im ,  a n d  t h e n  k n o c ke d  h i m  to  t h e  g ro u n d .   T h e  d e f e n d a n t   e x p la i n e d  th a t

it w a s  c u s t o m a r y  f o r h im  t o  c a rry  a  p is t o l w h e n  h e  w a s  a r o u nd  t h e  c a t tle  w h i c h  h e  p a s t u re d

o n  t h e  la n d  o f  S h irle y  H i g g in s .   H e r la n d  w a s  a d j a c e n t  t o  th a t  u p o n  w h i c h th e  s la y in g

oc cu rre d.  T he  de fe nd a nt de s cribe d the  s ho oting  its e lf:

I s a id , L a ttie , I d o n ’t  w a n t  n o  t ro u b le .   A n d ,  b y  th e  t im e  I

c o u ld  g e t  it  o u t h e  –  h e  –  h e  c u s s e d  a n d  h e  s a id ,  if  y o u  w a n t

t ro u b le  le t ’s  g e t  it  o n .  A n d ,  h e  h it  m e  rig h t  in  t h e  ja w , kn oc ke d

m e  d o w n ,  a n d  it  s p u n  m e  a ro u n d  a  lit tle  b i t,  a n d  –  a n d  –  a n d ,

I re a c he d  in  w ith  m y  le ft h a n d ,  p u lle d  t h e  g u n  o u t  t o  pu t  it  in

this  h a n d  t o  – t o ke e p  him o ff of m e .  A nd  – a nd , du ring  tha t

time  t h e  g u n  w e n t  o ff , a n d  –  a n d  h e  –  a n d ,  he  f e l l.   W h e n  –

b u t , w h e n  t h e  g u n  w e n t  o f f,  I s w e a r , I d o n ’t  kn o w  w h a t

h a p p e n e d .   T h e re  – th e re  – th e re ’s  n o re c o lle c t io n  in  m y  m i n d

to  th is  d a y w h a t  h a p p e n e d .   A n d , w h en  I c a m e  to  m y se lf I h a d

p a s s e d  b a c k  w h e r e  t h e  g a r d e n  w a s  I’d  f e n c e d  o f f  f o r S h irle y .

I c a m e  to  m y s e lf  a n d  I w a s  w a l kin g  b a c k  t o  m y  t ru c k .  A n d ,

w h en  I w a l ke d  b a c k  to  m y  t ru c k  M s .  F r a n klin  c o m e  o u t  o f –  o f

T o m m y – T o m m y ’s  y a rd  a nd  A n na  w a s  rig h t b e h i nd  h e r .  A n d ,

s h e  s a id ,  y o u ’re  t o  p a y  f o r w h a t  y o u ’ v e  d o n e .   A n d ,  A n n a

s ta rte d  h o lle r in g ,  M s .  F ra n k lin , c o m e  b a c k  u p h e r e .  A n d ,  th e y

w a s  –  th e r e  w a s  s o m e  p e o p le  u p  t h e re ,  a n d  I d id n ’t  kn o w  w h a t

w a s  h a p p e n in g , a n d  I g o t in  m y  tru ck, a n d  I – I d ro v e  to  m y

h ou s e .   

D r. W illia m  M c C o rm i c k t e s t if ie d  t h a t  t h e  a u t o p s y  o f  th e  v ic t im  re v e a le d  th e  m os t

re a s o n a b le  s c e n a r io  f o r t h e  s h o o t in g  w a s  t h a t  th e  a s s a i la n t  s h o t  th e  v i c tim  i n  th e  h e a d

w h ile  s t a n d in g  f a c e - t o -f a c e ,  a n d  t h a t  th e  o t h e r f iv e  w o u n d s  w e r e  c o n s is t e n t  w ith th e

a s s a ila n t 's  “w a lk in g  t o w a r d  th e  b o d y ,  s t ra d d l in g  t h e  b o d y ,  s t a n d in g  o v e r t h e  b o d y ,  p o in t in g

the  g u n  in a  do w nw a rd direc tion a t the  pron g  [s ic] bo dy , a nd  firing  tho s e  five  s ho ts  into  the
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c h e s t a re a .”  D r. M c C o rm i c k a l s o  te s t if ie d  t h e  v i c tim  h a d  n o  in ju rie s  o n  h is  h a n d s  c o n s i s t e n t

w ith  th e  d e fe n d a nt’s  c la im  t ha t  th e  v ic tim  p u nc h e d h im  in  th e  ja w .

D r. T h o m a s  S c h a c h t , a  f o re n s ic  p s y c h o lo g is t, te s tifie d  a s  a  de fe n s e  w itn e s s

c o n c e rn in g  t h e  d e f e n d a n t ’s  m e n t a l c o n d it io n  a t  th e  tim e  o f  th e  s h o o t in g .   D r.  S c h a c h t

s ta te d  t h a t  th e  d e f e n d a n t  d id  n o t  m e e t  t h e  c rit e ria  f o r a n  i n s a n it y  d e f e n s e ,  b u t h is  c o n d u c t

w a s  c o n s is t e n t  w it h  a  p e rs o n  s u f f e rin g  f ro m  p o s t -t ra u m a t ic  s t re s s  h a llu c in a t io n .   A c c o rd in g

to  D r . S c h a c h t , th is  c o nd itio n  w a s  t rig g e re d  b y  p r io r c o n f ro n t a t io n s  in v o lv in g  t h e  v i c tim  a n d

the  de fe nd a nt.   D r. S ch a ch t po s tula te d  tha t a t the  tim e  o f th e  s h oo tin g  th e  d e fe n d a nt w a s

h a v in g  a  fla s h ba c k to  a n e a rlie r in c id e n t  d u rin g  w h ic h  t h e  v i ct im  a s s a u lt e d  t h e  d e f e n d a n t .

A c c o rd in g  t o  D r.  S c h a c h t , t h is  c o n d it io n  c o u ld  e x p la i n  in c o n s is t e n c ie s  b e t w e e n  t h e

de fe nd a nt’s  de s cription o f the  s ho oting  a nd  the  de s criptions  of th e  w itne s s e s .

D IS C U S S IO N  O F  L A W

I.   Su f f ic iency  o f  the  Ev idence

T h e  d e f e n d a n t h a s  a lle g e d  th a t th e  e vid e nc e  wa s  in s u f f ic ie n t  t o  s u p p o rt  a  c o n v ic t io n

o f f irs t  d e g r e e  m u rd e r .  W h e n  a  c h a lle n g e  i s  m a d e  t o  th e  s u f fic ie n c y  o f  t h e  e v id e n c e ,  th e

s ta n d a r d fo r a p pe lla te  re v ie w  is  w h e th e r, a fte r c on s id e rin g  th e  e v id e nc e  in  a  lig h t m o s t

fa v o ra b le  to  t h e  S t a t e , a n y  r a t io n a l  trie r  o f f a c t  co u ld  h a v e  f o u n d  th e  e s s e n t ia l  e le m e n t s  o f

the  c rim e  b e y o n d  a  re a s o n a b le  d o u b t .  S e e  J a c k s o n  v .  V i rg i nia ,  4 4 3  U . S .  3 0 7 , 3 1 9 ,  9 9

S .C t. 2 7 8 1 ,  27 8 9 ,  6 1 L . E d . 2 d  5 60  (1 9 7 9 ).   T h e  d e f e n d a n t 's  b u rd e n  o f  s h o w i n g in s u f f ic ie n c y

is  h e a vy , s in ce  a ll co nflicts  in  t e s t im o n y  a re  r e s o lv e d  in  f a v o r o f  th e  S t a t e , w h ic h  is  e n t it le d

to  th e  s tro ng e s t le g itim a te  v ie w  o f th e  e v id e nc e  a s  w e ll a s  a ll re a s o na b le  o r le g itim a te

in f e re n c e s  th a t m a y  b e  d ra w n  th e re fro m .  S e e  S t a t e  v .  B u rn s ,  9 7 9  S . W . 2 d  2 7 6,  2 8 7  (T e n n .

1 9 9 8 ).

T o  o b t a in  a  c o n v i c tio n  f o r f irs t  d e g r e e  m u rd e r , t h e  S t a t e  m u s t  p ro v e  a  p r e m e d i ta t e d

a n d inte ntion a l killing  of a no the r. S e e  T e n n .  C o d e  A n n .  § 3 9 - 1 3- 2 0 2 (a )(1 ) (1 9 9 7 ).

P re m e d ita tio n “is  a n  a c t  d o n e  a f t e r t h e  e x e r c is e  o f  re f le c t io n  a n d  ju d g m e n t .   ‘P re m e d i ta t io n ’

m e a n s  t h a t  th e  i n te n t  t o  k ill m u s t  h a v e  b e e n  f o rm e d  p rio r t o  th e  a c t  it s e lf .  It  is  n o t
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n e ce s s a ry  tha t the  p urpo s e  to kill pre -e xis t in the  m ind o f the  a cc us e d fo r an y  de finite

pe riod  of tim e .”  T e nn . C od e  A nn . § 39 -13 -20 2(d) (19 97 ).  Inte ntion a l “refe rs to  a  p e rs o n

w h o  a c t s  in t e n t io n a l ly  w i th  re s p e c t  to  t h e  n a t u re  o f  t h e  c o n d u c t o r t o  a  re s u lt  o f t h e  c o n d u c t

w h en  it is  th e  pe rs o n's  c on s cio us  o bje c tiv e  o r d e s ire  to  e ng a g e  in  the  c o n d u c t o r c a u s e  t h e

re s u lt .”  T e n n .  C o d e  A n n .  § 3 9 - 1 1- 3 0 2 (a ) (1 9 9 7 ).

T h e  e x is te n ce  o f p re m e d ita tio n is  a  q u e s t io n  f o r t h e  ju ry  a n d  m a y  b e  i n fe r re d  f ro m

the  c irc um s ta n ce s  s u rro un din g  th e  killin g .  S e e  S t a t e  v .  G e n t ry ,  8 8 1  S . W . 2 d  1 , 3  (T e n n .

C rim . A p p .  1 9 93 ),  p e r m. a p p. d e n ie d  (T e n n.  1 9 9 4 ).   B e c a u s e  t h e  t rie r  o f f a c t  ca n n o t

s p e cu la te  a s  t o  w h a t  w a s  i n  th e  d e f e n d a n t ’s  m i n d , t h e  e x is t e n c e  o f  f a c t s  o f  p re m e d i ta t io n

m u s t b e  d e t e rm i n e d  f ro m  t h e  d e f e n d a n t ’s  c o n d u c t  in  lig h t  o f  t h e  s u rro u n d in g

c irc u m s t a n c e s .  S e e  S ta te  v . H a ll,  9 5 8  S . W . 2 d 6 7 9 ,  7 04  (T e n n .  1 9 97 ).   S e v e r a l re l e v a n t

c irc u m s t a n c e s  h a v e  b e e n  h e l d t o  p ro v id e  t h e  re q u is i te  i n d ic ia  o f  p re m e d i ta t io n :

(1 ) the  u s e  o f  a  d e a d ly  w e a p o n  u p o n  a n  u na rm e d

v ic tim ;

(2 ) th e  pa rtic ula r c ru e lty  o f th e  killin g ;

(3 ) de cla ration s  by  the  de fe nd a nt o f a n inte nt to  kill;

(4 ) e v id e n c e  o f  p ro c u re m e n t  o f  a  w e a p o n ;

(5 ) p re p a ra t io n s  b e f o re  th e  killin g  fo r c o n c e a l m e n t  o f

th e  crim e ; a n d,

(6 ) c a lm n e s s  im m e d ia te ly  a fte r th e  killin g .  

S ta te  v . P ike , 9 78  S . W .2 d 9 04 , 9 14  (T e n n . 1 99 8) (c itin g  S t a t e  v .  B la n d ,  9 5 8  S . W . 2 d  6 5 1,

6 6 0  (T e n n .  1 9 97 ); S ta t e  v . B ro w n,  8 3 6  S . W . 2 d  5 3 0,  5 4 1 -4 2  (T e n n .  1 9 92 ); S ta te  v . W e s t,

8 4 4  S . W . 2 d  1 4 4,  1 4 8  (T e n n .  1 9 92 )).   A d d it io n a l ly ,  a  ju ry  m a y  in f e r p re m e d i ta t io n  f ro m :

(7 ) p la n n i n g  a c t iv it ie s  b y  t h e  d e f e n d a n t  p rio r t o  th e

killin g ;

(8 ) the  d e f e nd a n t’s  p rio r re la t io n s hip  w ith th e  v i c tim ;

a n d ,  

(9 ) th e  na tu re  o f th e  killin g .

G e n try ,  8 8 1  S . W . 2 d  a t  4 - 5 .

T h e re  w a s  s ub s ta n tia l te s tim o ny  a t th e  tria l re g a rd in g  th re a ts  a g a i n s t t h e  v ic t im   b y
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the  d e f e n d a n t .  D a n n y  C a s e y ,  w h o s e  w if e  h a d  b e e n  r a is e d  b y  t h e  d e f e n d a n t , t e s t if ie d  t h a t

a n y  t im e  t h e  v ic t im ’ s  n a m e  w a s  m e n t io n e d ,  th e  d e f e n d a n t  w o u ld  “ju s t  g e t  m a d , g o  in t o  a

ra g e ; a n d  h e  w o u ld  s a y  t h a t  h e  w o u ld  k ill M r . F ra n k lin . ”  A p p ro x im a t e ly  o n e  m o n t h  b e f ore

the  k illin g ,  th e  d e f e n d a n t  to ld  C a s e y  th a t if  t h e  d e f e n d a n t  c a u g h t  t h e  v ic t im  o n  t h e  p a r tic u la r

p a r c e l of la nd  tha t the  de fe nd a nt w a nte d, “he  w ou ld  kill h im .  H e ’d  b lo w  h is  b r a in s  o u t .”

A c c o rd in g  t o  th e  d e f e n d a n t , t h e  v ic t im  w a s  in t e rf e rin g  w i th  t h e  d e f e n d a n t ’s  k e e p in g  c a t tle

on  lan d w hich  w a s  form e rly  a v a ila ble  to th e  de fe nd a nt. 

W illia m  C a s e y ,  th e  u n c l e  o f D a n ny  C a s e y ,  a ls o  te s tifie d  a s  t o  th re a t s  m a d e  b y  t h e

de fe nd a nt:

W e ll, h e  – h e  wa s  a ll th e  tim e  ju s t s a y in g  he  w a s  g o in g  to

kill [t h e  v ic t im ] w h e n  h e  g o t  th e  c h a n c e .   D o w n  th e re  a t th e

g a ra g e  h e ’d  – h e ’d  s a y  th a t a  lot. T h e n  on e  – o ne  d a y  h e ’d

s to pp e d w h ile  I w a s  o u t  a t t h e  e d g e  o f  th e  r o a d  a n d  h e  s t o p p e d

a n d  him  a n d  M is s  F ra n klin  ha d  b e e n in to  it o v e r t h e  f e n c e ,  o r

the  c ow s  g e t tin g  o u t , o r s o m e t h in g .  A n d ,  h e  t o ld  m e ,  h e  s a i d ,

I w is h  t h a t  old  b it c h  w o u ld  h a v e  a  h e a r t a t t a c k a n d  d ie .  A n d ,

the n  h e  s a id  he  w a s  g oin g  to  kill L a ttie  a n d h e  w a s  h o ld in g  a

g u n .  

T h e  e v id e nc e  pre s e n te d  wa s  s u f f ic ie n t  f o r t h e  ju ry  t o  fin d  t h a t t h e  d e f e n d a n t 's  k illin g

o f t h e  v ic t im  w a s  p re m e d i ta t e d .   T h e  re l a t io n s h ip  b e t w e e n  t h e  d e f e n d a n t  a n d  t h e  v i c tim  h a d

b e e n a crim on ious  for s e v e ra l  y e a r s .   T h e  d e f e n d a n t  re p e a t e d ly  t h re a t e n e d  t o  kill t h e  v i c tim

o v e r a  p e r io d  o f  y e a r s .   H e  k ille d  t h e  v i c tim  w it h  a  d e a d l y  w e a p o n  w it h o u t p ro v o c a t io n  a n d

w h en  th e  v ic tim  w a s  u n a rm e d .   A f te r  m o rt a lly  w o u n d i n g  th e  v i c tim ,  t h e  d e f e n d a n t  s t o o d

o v e r h im  a n d  s h o t  h im  f iv e  m o r e  tim e s  i n  th e  c h e s t a n d  a b d o m e n .  A ft e r killin g  th e  v ic tim ,

th e  d e fe n d a nt c a lm ly  w a lke d  a w a y .

A d d itio na lly , w e  c o n c l u d e  tha t the  ju ry  c o u ld  h a v e  f o u n d  th a t  t h e  d e f e n d a n t ’s  a c t io n s

w e re  i n te n t io n a l .  T h e  de fe nd a nt c on ce a led  a  g un , no rma lly  ke pt in h is truc k, in  h is  b a c k

p o c k e t .  T h e  d e f e n d a n t  s t oo d  o v e r  th e  v i c tim ’ s  b o d y  a n d  c on tin ue d  to  s ho ot e v e n  th ou g h

the  v i c tim  w a s  a lre a d y  m o rt a lly  w o u n d e d .   T h e  d e f e n d a n t  f a ile d  t o  re n d e r a s s i s t a n c e  a fte r

s h o o t in g  the  v ic tim .  S e e
 S t a t e  v .  K e n d r ic k s ,  9 4 7  S . W . 2 d  8 7 5,  8 8 0  (T e n n .  C rim .  A p p .

1 9 9 6 ),  p e r m. a p p. d e n i e d (T e n n .  1 9 97 ) (lis t in g  f a c t o rs  n e c e s s a ry  t o  e s t a b l is h  i nt e n t ).
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B a s e d u p o n  o u r re v ie w ,  w e  c o n c lu d e  t h a t  th e  e v id e n c e  w a s  s u f f ic ie n t  t o  s u p p o rt  th e

ju ry ’s  v e rd ic t  o f g u ilt y  o f  f irs t  d e g r e e  m u rd e r .

II.   Prior B ad  A c t  o f  De fendant

T h e  d e f e n d a n t  a rg u e s  t h e  tria l c ou rt e rre d  in  pe rm ittin g  qu e s tio ns  re g a rd in g  a n

in c id e n t  tha t o c c u rre d  t w o  y e a r s  b e f o re  t h e  ho m icide , in w hich th e  de fe nd a nt a lle g e dly fire d

a  p i s to l b e h i nd  t h e  h e a d  o f D a n ny  C a s e y .   T he  d e fe n da n t a lle g e s : (1 ) th e  te s tim o ny  w a s

n o t re l e v a n t ; (2 ) t h e  t e s t im o n y  w a s  u n d u l y  p re j u d ic ia l ; (3) th e  t e s t im o n y  w a s  in a d m is s ib le

u n d e r T e n n. R .  E v id . 4 04 (b ); a n d (4 ) th e  S t a te  s h ow e d b a d fa ith  w he n  it  d id  n o t f o llo w  u p

o n  t h e  d e f e n d a n t ’s  d e n ia l  o f t h e  in c id e n t  b y  c a l lin g  C a s e y  t o  th e  w i tn e s s  s t a n d  d u rin g

re b u t t a l.

T h e  is s u e  re g a rd in g  t h e  p rio r b a d  a c t  o f t h e  d e f e n d a n t  a r o s e  f o llo w in g  t h e  c ro s s -

e x a m i n a t io n  o f  C le o n  P ric e ,  w h e n  d e f e n s e  c o u n s e l  h a d  a s k e d  P ric e :

Q . O k a y . In fa ct, w e re  it  n o t f o r t h is  i n cid e n t  [t h e  s h o o t in g  o f  L a ttie

F ra n klin ] y o u w o uld  s a y th a t H a ro ld  T o l le y  e n j o y e d  t h e

re p u t a t io n  o f  b e in g  a  p e a c e f u l m a n  w o u ld n ’t  y o u ?

A . A s  f a r a s  I kn ow  s p e a kin g  pe rs o n a lly .

L a te r in  t h e  tria l , d u rin g  a  h e a rin g  o u t  o f t h e  p re s e n c e  o f  th e  j ury ,  D a n n y  C a s e y

te s tif ied  in  re s p on s e  t o  a  q u e s t io n  f ro m  t h e  S t a t e  re g a r d in g  p re v io u s  p ro b le m s  h e  h a d  h a d

w it h  th e  d e f e n d a n t :

A . A t o ne  tim e  w e  – m e  a n d M r. T o lle y  w a s  a t m y  h ou s e .  W e  w a s

t e a s in g  e a c h  o t he r , a g g r a v a t in g  e a c h  o t h e r,  y o u  kn o w ,  a b o u t

d if fe r e n t th in g s ,  ju s t  jo k in g  a n d  c a rry in g  o n .   A n d ,  I t h o u g h t,

y o u  kn ow , w e  w a s  – w e  w a s  ju s t jo kin g . I h a d w a l ke d  o u t  a n d

w a s  w o rk in g  o n  a  c a r,  h a d  b e n t  o v e r , t h e  n e x t  th in g  I kn ow e d

(s la n g ) I f e lt  s o m e t h in g  t o u c h in g  m e  i n  th e  h e a d  a n d  t h e  g u n

w h e n  [s ic ] o f f.  A n d ,  h e  h a d  s h o t  ju s t  a b o v e  m y  h e a d ,  a n d  I

tu rn e d  a n d  l oo k e d ,  a n d  I  m e a n ,  h e  w a s  ju s t  –  he  w a s  ju s t

la u g hin g . H e  s a id ,  y o u  c o u ld  h a v e  b e e n  d e a d ,  a n d  w a l ke d  –

g ot in his truck a nd  left.

T h e  d e f e n s e  o b j e c te d  t o  th e  s t a t e ’s  u s e  o f  t h is  e v id e n c e .   F o llo w in g  a rg u m e n t s  o f

c o u n s e l o n  t h e  is s u e ,  t h e  tria l  c ou rt  a p p lie d  R u le  4 0 4 ,  T e n n . R . E v id . , a n d  a d v is e d  t h e

S ta te :
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Y o u  c a n a s k h im  [D a n ny  C a s e y ] if M r. T o lle y  h a s  a  re p uta tio n

f o r b e i n g p e a c e f u l o r v io le n t ,  th a t ’s  a t  is s u e .   B u t ,  p a r t 2  o f  th e

ru le  is  –  is  n o t  m e t .  T h e  o b je c tion [of th e  de fe nd a nt] is

s u s t a in e d .

S u bs e q u e ntly , d u rin g  t h e  d ire c t  e x a m i n a t io n  o f  D a n n y  C a s e y  in  t h e  p re s e n c e  o f  th e

ju ry , th e  pro s e cu to r a s ke d  no t a bo ut th e  s pe cific incide nt b ut a bo ut th e  de fe nd a nt's

re p u t a t io n :

Q . S o , w ith  y o ur – w ith  y ou r a c qu a in ta n ce  a n d kn ow le d g e  of –  o f

the  d e f e n d a n t  d id  h e  e n j o y  a  re p u t a t io n  f o r p e a c e f u ln e s s  i n the

c o m m u n it y ,  o r a  r e p u t a t io n  f o r v i o le n c e ?

A . W e ll, if e v e ry th in g  w a s  g o in g  his  w a y  it  w a s  p e a c e f u l.  If it

w a s n't it w a s  v io le n ce .

D u r in g  th e  de fe n s e  p ro o f , a f t e r d e n y i n g  t h a t h e  h a d  m a d e  t h e  t h re a t s  re g a r d in g  t h e

v ic tim , a s  t e s t if ie d  t o  b y  W illia m  C a s e y  a n d D a n ny  C a s e y , o r e x hib ite d  th e  pis to l, a s  W illia m

C a s e y  t e s t if ie d ,  t h e  d e f e n d a n t  w a s  a s k e d  b y  t h e  p ro s e c u t o r:

Q . A n d  - b ut, y e t, y o u r re la t io n s hip  w ith  D a n ny  C a s e y  w a s  o ne

w h ere  a t o n e  p o i nt  in  t im e  w it h  th is  g u n  b e h in d  h is  h e a d  y o u

fire d  it?

A .        N o ,  s ir,  I d id  n o t .

Q .        Y o u  d id  n o t  d o t h a t ?

A . N o ,  s ir.   If  G o d  t a ke s  m y  b re a t h  rig h t  n o w  I d id  n o t  d o t h a t .

T h e  de fe nd a nt's  s p e c if ic  o b je c t io n s  t o  th is  e x c h a n g e  a r e  th a t  t h e  tria l  c ou rt s h o u ld

n o t h a v e  a llo w e d  th e  p ro s e c uto r to  qu e s tio n h im  a b o ut th e  D a n ny  C a s e y  in c id e n t  a n d  t h a t

t h e  S t a t e  f a ile d  t o  re c a ll C a s e y ,  h im s e l f,  to  t e s t if y  a b o u t  th e  i n cid e n t .

A  d e f e n d a n t  in  a  c rim i n a l c a s e  c a n  in t ro d u c e  e v id e n c e  o f p e r tin e n t  c h a r a c t e r t ra i ts

s u c h  a s  th a t fo r p e a ce fu ln e s s .  S u c h  e v i d e n c e  c a n  b e  in t ro d u c e d  d u rin g  c ro s s -e x a min a tio n

o f a  p ro s e c utio n  w itn e s s , a s  o c cu rre d  h e re  w h e n  C le o n  P ric e  w a s  a s k e d f o r h is  o p in io n  a s

to  t h e  re p u t a t io n  o f t h e  d e f e n d a n t  a s  “a  p e a c e f u l m a n . ”  B y  in t ro d u c in g  s u c h  e v id e n c e ,  th e

d e f e n s e  h a s  t h e n  o p e n e d  t h e  d o o r f o r t h e  S ta te  to  introdu ce  e v ide nc e  of s pe cific a cts

w h ic h  w o u ld  t e n d  to  re b u t  t he  d e f e n d a n t ’s  e v id e n c e  o f  p e a c e f u ln e s s :
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O n e  im p o r ta n t  e x c e p t io n  t o  th e  g e n e ra l  ru le  b a rrin g

c h a ra c t e r e v id e n c e  is  p r ov id e d  b y  R u le  4 0 4 (a )(1 ),  id e n t ic a l  in

s u b s t a n c e  t o  F e d e ra l  R u le  4 0 4 (a )(1 ),  w h ic h  p e rm i ts  t h e

a c c u s e d  in  a  c rim in a l  ca s e  t o  “o p e n  t h e  d o o r” b y  in t ro d u c in g

e v id e n c e  of h is  o r  h e r o w n “p e rtin e nt” c ha ra c te r tra it.

O b v io us ly , th is  p ro o f w ill s t re s s  p o s it iv e  f a c e t s  o f  th e

de fe nd a nt’s  c h a r a c t e r.   U n til t h e  d e f e n d a n t  t a k e s  t h is  s t e p ,  th e

g o v e rn m e n t is  b a rre d  f ro m  i n tro d u c in g  e v id e n c e  o f  th e

de fe nd a nt’s  b a d  ch a ra c te r to  pro v e  th e  d e f e n d a n t  a c t e d  in

co nfo rmity  w ith  th a t c ha ra c te r.  T h e  u n d e rly in g  t h e o ry  b e h i n d

the  ru le  is  th a t n e g a tiv e  c h a r a c t e r e v id e n c e  is  t o o  p re j u d ic ia l  to

b e  u s e d  ro u t in e l y  b y  t h e  p ro s e c u t io n .  H o w e v e r , t h e  t he o r y

c o n t in u e s , if  th e  d e f e n d a n t  w a n t s  t o  h a v e  t h e  t rie r  o f f a c t

c o n s id e r t h e  d e f e n d a n t ’s  c h a ra c t e r in  d e t e rm i n in g  w h e t h e r the

de fe nd a nt d id a  ce rtain  a c t , c o u rt s  s h o u ld  p e r m it  th is  i n  ord e r

to  a l lo w  t h e  d e f e n s e  t o  p u t o n its  b e s t c a s e .  O n c e  th e  a cc us e d

p u t s  h is  o r  h e r c h a r a c t e r in  is s u e  b y  p re s e n t in g  t h is  e v i d e n c e ,

the  p ro s e c u t io n  is  f re e  t o  o ff e r re l e v a n t  c h a ra c t e r  e v id e n c e  to

re b u t  t h e  a c c u s e d ’s  p r oo f .  If  th e  p r os e c u t io n  w e r e  d e n i e d  th e

rig h t t o  c o un t e r t h e  d e f e n d a n t ’s  c h a ra c t e r e v id e n c e ,  th e  t rie r  o f

f a c t w o u ld  b e  g iv e n  a  o n e - s id e d  v i e w  o f  t he  o f f e n d e r’s

c h a r a c t e r.

C o h e n ,  S h e p p e a rd ,  &  P a i n e ,  T e n n e s s e e  L a w  o f  E v id e n c e ,  § 4 0 4 . 3 , a t  1 6 3 -6 4  (3 d  e d .

1 9 9 5 ).

T h u s , w h en  th e  S t a te ’s  w itn e s s , C le o n  P ric e ,  te s t if ie d  d u rin g  c ro s s - e x a m i n a t io n  a s

to  t h e  p e a c e f u ln e s s  o f  t h e  d e f e n d a n t ,  th e  d o o r w a s  o p e n e d  f o r t h e  S t a t e  to  t h e n  p u t o n

p ro o f t o  re b u t  t his  a s s e r tio n .   T h e  t ria l  c ou rt p ro p e r ly  h a d  a  ju ry - o u t h e a rin g ,  a s  m a n d a t e d

b y  R u le s  4 0 4  a n d  4 0 5 ,  T e n n. R .  E v i d .,  in  w h ic h  D a n n y  C a s e y  t e s t if ie d  a s  t o  th e  i n cid e n t

app rox ima te ly  t w o  y e a rs  e a r lie r  w h e n  t h e  d e f e n d a n t  a l le g e d l y  fire d  a  p is t o l ju s t b e h i nd

C a s e y 's  h e a d  a n d  t h e n  s a i d  th a t  C a s e y  c o u ld  h a v e  b e e n  d e a d .   T h e  t ria l  c ou rt  ru le d  t h a t

C a s e y  c o u ld  n o t  re p e a t   t h is  t e s t im o n y  t o  t h e  ju ry  b u t  th a t  h e  c o u ld  o n ly  t e s t if y ,  a s  h e  d id ,

tha t t h e  d e f e n d a n t  d id  n o t  h a v e  a  re p u t a t io n  f o r p e a c e f u ln e s s .   O b v io u s l y , t h e  d e f e n s e  d id

no t obje ct a s  to this  l im ita tion  up on  the  S ta te ’s pre s e nta tion  of p roof.

T h e  s i tu a t io n  in  w h i c h  ch a r a c t e r e v id e n c e  f irs t  b e c a m e  re le v a n t  d uring  th is  tria l is

q u it e  s i m ila r  to  t h a t  c o n s id e r e d  in  S t a t e  v .  N e s b i t, 9 7 8  S . W . 2 d  8 7 2 (T e n n .  1 9 98 ), in  w h i c h

the  de fe n d a n t ,  C l a re n c e  N e s b it , w a s  u lt im a t e ly  c o n v i c te d  o f  p re m e d i ta t e d  f irs t  d e g r e e

m u r d e r in  t h e  s h o o t in g  de a th o f M iriam  C a nn on .  In th a t c a s e , a  p ro s e cu tio n w itn e s s  a ls o

w a s  q u e s t io n e d  d u rin g  c ro s s - e x a m i n a t io n  a s  t o  th e  d e f e n d a n t ’s  r e p u ta t io n  f o r p e a c e  a n d

q u ie t u d e :



1

R u le  4 05 (a ) p ro v id e s  a s  fo llo w s :

In  a ll ca s e s  in w hich  e v ide nc e  of c ha rac te r or a tra it of c ha rac te r o f

a  p e r s o n  is  a d m i s s i b le ,  p ro o f  m a y  b e  m a d e  b y  t e s t im o n y  a s  to

re p u t a t io n  o r b y  t e s t im o n y  in  t h e  f o rm  o f  a n  o p i n ion .  A fte r

a p p l ic a t io n  t o  th e  c o u r t,  in q u iry  o n  c ro s s - e x a m in a t io n  is  a llo w a b le

in to  re l e v a n t  s p e c i fic  in s t a n c e s  o f  c o n d u c t . T h e  c o n d it io n s  w h ic h

m u s t b e  s a tis f ie d  b e fo re  a llo w in g  in q uiry  o n  c ro s s - e x a m in a t io n

a bo ut s pe cific ins ta nc e s  of c on du ct a re:

(1 ) T h e  c o u rt  up o n  re q u e s t  m u s t  h o ld  a  h e a rin g

o uts id e  th e  ju ry ’s  p re s e n ce ,

(2 ) T h e  c ou rt m u s t d e te rm in e  th a t a  re a s o na b le

f a c t u a l b a s is  e x is t s  f o r t h e  in q u iry ,  a n d  

(c o n t in u e d . . .)
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H e re ,  t h e  a lle g e d  e rro r a r o s e  d u rin g  t h e  g u i lt  p h a s e  o f  t h e

tria l w h e n  d e f e n s e  c o u n s e l , a t  t h e  e n d  o f  h is  c ro s s - e x a m i n a t io n

o f  J a m e s  S h a w, a  w itn e s s  fo r th e  S t a te , a s ke d  S h a w  if h e  wa s

fa m ilia r w ith  the  d e f e n d a n t ’s  r e p u ta t io n  in  t h e  c o m m u n i ty  f o r

p e a c e f u ln e s s  a n d v io le n ce . S h a w, w h o h a d d a t e d  t h e

de fe nd a nt’s  a u n t  a n d  kno w n th e  de fe nd a nt fo r twe lve  y e a rs,

re s p o n d e d ,  “Y e a h . H e  d id n ’t  b o th e r  n ob o d y .  Y o u  k n o w ,  h e ’d

h e l p y o u  if  h e  c o u ld ,  b u t h e  n e v e r d id  - - h e  n e v e r d id  b o t h e r

n ob od y . H e  s e e m e d  like  to  m e  h e  a lw a y s  trie d  to  s ta y  a w a y

from , y ou  kno w , troub le.”

9 7 8  S . W . 2 d  a t  8 8 3 .

F o llo w in g  th is  s ta te m e n t b y  th e  w itn e s s  re g a r d in g  N e s b it ’s  c h a r a c t e r,  th e  p r os e c u t o r

a s ke d  for a  be nc h c on fe ren ce  a nd  told th e  co urt tha t, to te s t S ha w ’s  kn ow le d g e , th e  S t a te

w a nte d  to  in q u ire  w h e t h e r S h a w  h a d  h e a rd  “t h a t  th e  d e f e n d a n t  c la i m e d  h e  w o rs h i p e d

S a ta n  a n d  ha d  to  kill tw o  p e op le  t o g e t  po w e r.”  Id
.  T he  d e f e n s e  t h e n  re q u e s t e d  a  j u ry - o u t

h e a rin g  s o  t h a t  S h a w ’ s  k n o w le d g e  o f  t h e s e  a lle g a t io n s  co uld b e  e xp lored .  F o llo w in g  t h a t

h e a rin g , a n d  w it h  th e  j u ry  b a c k in  t h e  c o u rt ro o m ,  t h e  S t a t e  w a s  p e r m it te d  t o  a s k  a d d i tio n a l

q u e s t io n s  t o  M r.  S h a w ,  w h i ch  in c lu d e d  t h e  f o llo w in g :

P ro s e c u t o r: In  form ing  y ou r opinion  of h is re pu ta tion in th e  co m m un ity in

w h i c h h e  w o r ks  a n d  liv e s  f o r p e a c e f u ln e s s  a n d  q u ie t u d e ,  h a d

y o u  h e a rd  t h a t  t h e  d e f e n d a n t  h a d  t o ld  o t h e rs  tha t he  w o rs h ip e d

S a ta n  a n d  n e e d e d t o  kill t w o  p e o p le  i n  o rd e r  to  g e t  s o m e

p ow e r?

S h a w : N o ,  I h a d  n o t  h e a r d  th a t .   

Id .  a t  8 84 .

T h e  c o u rt in  N e s b it t h e n  a p p lie d  R u le  4 0 5 (a ),  T e n n .  R .  E v id . ,

1

 to  a na ly z e  w he th e r
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(. .. c o n tin u e d )

(3 ) T h e  co urt m u s t d e te rm in e  th a t th e  pro ba tiv e  v a lu e

o f a  s p e cif ic  in s ta n ce  o f c on du ct o n th e  ch a ra c te r

w itn e s s ’s  c re d i b ilit y  o u tw e ig h s  it s  p re j u d ic ia l  e f fe c t

o n s u bs ta n tiv e  is s u e s . 
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the  w itn e s s  wh o h a d op ine d a s  to th e  de fe nd a nt’s  ch a rac te r wa s  th e n p ro pe rly  qu e s tio ne d

a s  t o  h is  kn o w le d g e  o f  t h e  a lle g e d  s a t a n ic  b e lie f s  a n d  p ra c t ic e s  o f  th e  d e f e n d a n t .  T h e

co urt e xp laine d w hy  s uc h a  w itne s s  co uld b e  a s ke d a bo ut s pe cific a cts :

P u rs u a n t to  R u le  4 0 5 (a ), T e n n . R .  E v id ., a  w itn e s s  o f fe ring

t e s t im o n y  a b ou t th e  de fe n da n t’s  c ha ra c te r m a y  be  im p e a ch e d

b y  q u e s t io n s  w h i c h  te s t  th e  c h a r a c t e r w it n e s s ’ s  kn ow le d g e  o f

“re l e v a n t  s p e c if ic  in s ta n ce s  o f  c o n d uc t .”  T h e  p u rp o s e s  s e r v e d

b y  s u ch  in qu irie s  h a s  b e e n  e x pla in e d  a s  fo llo w s :

S pe cific  in s t a n c e s  o f  c o n d u c t a re  p e rm is s ib le  o n c ro s s -

e x a min a tio n f o r s e v e ra l  re a s o n s .  F irs t ,  th e y  t e s t  th e

c re d ib ility  o f  th e  c h a r a c t e r w it n e s s  b y  p ro v id in g

in f o rm a t io n  o n  t h e  u n d e rly in g  d a t a  u p o n  w h ic h  t h e

o p in io n  o r re p u t a t io n  w a s  f o rm e d .  If  a n  o p in io n  w itn e s s ,

w h o  te s tifie s  th a t th e  de fe n da n t w a s  a n  ho ne s t p e r s o n

a t t h e  c rit ic a l  tim e ,  d id  n o t k n o w  th a t  t h e d e f e n d a n t  h a d

a  p rio r e m b e z z le m e n t  c o n v ic t io n ,  th e  o p in io n  m a y  h a v e

b e e n f o rm e d  o n  t h e  b a s i s  o f  in a d e q u a t e  in f o rm a t io n  o r

a  c a re le s s  (a n d th e re fo re  s u s pe c t) a pp ro a c h  t o

a s s e s s in g  a  p e rs o n’s  re p uta tio n .  S e c o n d ,  t h e  s p e c if ic

a c ts  h e lp  th e  trie r o f fa c t a s s e s s  th e  s ta n da rd s  us e d  by

the  c h a ra c t e r w it n e s s e s .   F o r  e x a m p le ,  if  a  w i tn e s s  w h o

g a v e  t h e  o p in io n  t h a t t h e  d e f e n d a n t is  a n  h o n e s t  p e r s o n

a ls o  k n e w  t h a t  th e  d e f e n d a n t  ha d  t e n  s h o p l if tin g

c on v ic tio ns , the  t rie r  o f f a c t  m a y  c h o o s e  t o  d is c o u n t  th e

o p in io n  e v id e n c e  b e c a u s e  o f  th e  c ha ra c te r w itn e s s ’s

lo w  s ta n d a rd s  fo r m e a s u rin g  ho ne s ty .

Id
. a t 8 8 1  (q u o tin g  C o h e n ,  S h e p p e a r d , &  P a i n e , T e n n e s s e e  L a w  o f  E v id e n c e , § 4 0 5 . 3 , a t

1 9 5  (3 d  e d .  1 9 9 5  &  S u p p .  1 99 7 ) (f o o tn o t e  o m it te d )).

A p p ly in g  t h is  a n a l y s is  i n  N e s b it,  o u r s u p re m e  c o u rt  c o n clu d e d  t h a t  th e  t ria l  c ou rt  

h a d  a c te d  in  a c c o rd  w it h  R u le  4 0 5 (a ) in  a l lo w in g  t h e  c ro s s - e x a m i n a t io n  q u e s t io n  re g a r d in g

t h e  d e f e n d a n t ’s  a lle g e d  s a t a n i c  b e lie f s  a n d  p ra c t ic e s :

In  o u r v ie w ,  th e  r e c o rd  in  th is  c a s e  i n d ic a t e d  t h a t  th e

re q uire m e n ts  o f R u le  4 0 5 w e re  s a t is f ie d .  T h e  p ro s e c u t o r

s o u g h t  t h e  t ria l  c ou rt ’s  p e rm i s s io n  b e f o re  q u e s t io n in g  t h e

c h a r a c t e r w it n e s s  a b o u t  th e  d e f e n d a n t ’s  a lle g e d  s a t a n ic

w o rs h i p . A t  d e f e n s e  c o u n s e l ’s  r e q u e s t ,  th e  t ria l  c ou rt  h e ld  a

h e a rin g  o u t s id e  t h e  ju ry ’s  p r e s e n c e  t o  c o ns i d e r t h e  is s u e .   T h e

s p e c if ic  in s t a n c e  o f  c o n d u c t a b ou t w h ic h in qu iry  w a s  pro po s e d

w a s  re l e v a n t  t o  th e  i s s u e  a b ou t w h ic h th e  w itn e s s  h a d te s tifie d

-- t h e  d e f e n d a n t ’s  r e p u ta t io n  in  the  c o m m u n it y  f o r

p e a ce fu ln e s s  a n d q uie tu de . A  re a s o na b le  fa c tu a l b a s is  w a s

e s t a b lis h e d . T h e  p ro s e c u t o r id e n t if ie d  t h e  s o u rc e  a n d o rig i n o f

the  s p e c if ic  in s t a n c e  o f  c o n d uc t  o n  th e  r e c o rd  a t  t he  j u ry - o u t
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h e a rin g . T h o u g h  t h e  c h a r a c t e r w it n e s s  s a i d  h e  h a d  n o t  h e a rd

th e  a lle g a t io n s  o f  s a t a n i c  w o rs h i p  u n t il a f t e r t h e  m u rd e r , t h e

p ro s e c u t o r’s  s t a t e m e n t  id e n t if y in g  t h e  v i c tim  o f  th e  m u rd e r  a s

the  s o u rc e  o f  t he  r e p o rt  o b v io u s l y  is  s o m e  p ro o f  th a t  t h e

in c id e n t  h a d  b e e n re p orte d b e fore  the  m urde r occ urred .  A

re v ie w  o f  th e  re c o rd  d o e s  n o t  d e m o n s t ra t e  t h a t  th e  p re j u d ic ia l

e ff e c t o f the  s pe cific ins ta nc e  of c on du ct o n th e  s ub s ta ntiv e

is s u e s  o u tw e ig h e d  it s  p ro b a t iv e  im p e a c h m e n t  v a l u e .  T h e

in q u iry  w a s  d ire c tly  re l e v a n t  t o  th e  c h a r a c t e r t ra i ts  o f

p e a c e f u ln e s s  a n d q uie tu de  a b ou t w h ic h th e  witn e s s  ha d

t e s t if ie d .  Im m e d ia te ly  f o llo w in g  t h e  in q u iry  a n d a g a in  in  its  fin a l

c ha rg e , th e  tria l c ou rt p ro pe rly  in s t ru c te d  t h e  ju ry  a s  t o  th e

p e r m is s ib le  lim i te d  u s e  o f  t h e  e v i d e n c e .  T h e  j u ry  is  p r e s u m e d

to  h a v e  fo llo w e d th os e  in s tru ctio ns . S ta te  v . W a lke r,  9 1 0

S .W .2 d  3 8 1 ,  3 97  (T e n n .  1 9 95 );  S ta te  v . L a w s o n ,  6 9 5  S . W . 2 d

2 0 2 , 2 0 4  (T e n n .  C rim .  A p p .  1 9 85 ).   T h e  de fe n da n t’s  c la im  th a t

th e  tria l co u rt e rre d  in  a llo w in g  th e  in qu iry  is  w ith o u t m e rit.

9 7 8  S . W . 2 d  a t  8 8 4 - 85 .

T h u s , b a s e d  u p o n  t h e  h o ld in g  in  N e s b it, the  tria l c o u rt  c o u ld  h a v e  a l lo w e d  t h e  S t a t e

to  q u e s t io n  C le o n  P ric e  a s  t o  h is  k n o w le d g e  o f  t h e  a l le g e d  i n c id e n t  in  w h i c h t h e  d e f e n d a n t

fire d  a  p i s to l b e h i nd  t h e  h e a d  o f  D a n n y  C a s e y .  H o we v e r, P ric e  wa s  n o t  a s k e d  a b o u t  t his

in c id e n t .  In s te a d , th e  S t a te  s o ug h t to  pre s e n t te s tim o ny  re g a rd in g  it th ro u g h  t h e

s u b s e q u e n t d ire c t te s t im o n y  of D a n n y  C a s e y .   W h ile  th e  tria l c ou rt d id  no t a llo w  C a s e y  to

re la te  t h e  in c id e n t  t o t h e  ju ry ,  it  d id  a l lo w  the  S t a t e  b rie f ly  t o  c ro s s - e x a m i n e  t h e  d e f e n d a n t

a b o u t  it.  It is  th is  c ro s s -e x a min a t io n  o f  th e  d e f e n d a n t  a b o u t  w h ic h  h e  c o m p l a in s .   T h e

s p e c if ic  e x c h a n g e  b e t w e e n  t h e  d e f e n d a n t  a n d  t h e  S t a t e ,  to  w h i c h  th e  d e f e n d a n t  o b je c t s ,

c o n s is t s  o f  h is  b e in g  a s k e d  w h e t h e r “a t  o n e  p o in t  in  t im e  w it h  th is  g u n  b e h in d  [C a s e y ’s ]

h e a d y o u  f ire d  it.”  T h e  de fe n da n t d e nie d  th a t th is  h a d o cc urre d  a nd , u po n b e in g  a s ke d

a g a in  if he  ha d d on e  it, sta te d, “[i]f G o d  t a k e s  m y  b re a t h  rig h t  n o w  I d id  n o t  d o t h a t .”  P rio r

to  b e i n g  a s k e d  t h is  q u e s t io n ,  th e  d e f e n d a n t  h a d  te s t ifie d  o n c ro s s -e x a m in a tio n  th a t h e  w a s

“o n  g o o d  s p e a k in g  t e rm s ” w it h  D a n n y  C a s e y  a n d  t h a t  t h e y  h a d  h a d  a  “fa lling  ou t, bu t it –

it w o u ld  –  it  w o u ld  –  it  w a s  n o t h in g  b a d . ”  F o llo w in g  t h e  S t a t e ’s  q u e s t io n  a b o u t

“c o n f ro n t a t io n s ” b e tw e e n  th e  de fe n da n t a n d C a s e y , the  d e f e n s e  o b j e c te d ,  p ro m p t in g  a

ju ry - o u t h e a rin g .  T h e  de fe n s e  a rg u e d t h a t  th e  S t a t e  w a s  a t t e m p t in g  t o  q u e s t io n  t h e

d e f e n d a n t a b ou t a  c olla te ra l m a tte r.  T h e  tria l c ou rt ru le d  th a t th e  m a tte r o f th e  a lle g e d

c o n f ro n t a t io n  w a s  “re le v a nt b a s e d u po n M r. C a s e y ’s  te s tim o n y  f o r b ia s  o r in t e re s t ” a n d

a l lo w e d  t h e  d e f e n d a n t  to  b e  q u e s t io n e d  a b o u t  th e  i n cid e n t .  
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T h e  s i tu a t io n  w h ic h  t h e n  o c c u rre d ,  w h e re  th e  S ta te  w a s  a llo w e d to  qu e s tio n th e

d e f e n d a n t d u rin g  c ro s s -e x a m in a tio n  re g a rd in g  th e  C a s e y  in c id e n t, w a s  s im ila r to  th a t

re v ie w e d b y  o u r s u p re m e  c o u rt  in  S ta te  v . P a t to n ,  5 9 3  S . W . 2 d  9 1 3 (T e n n .  1 9 79 ),  re h 'g

d e n i e d (1 9 8 0 ).  In  P a tton , a s  in  th e  in s ta n t c a s e , the  de fe nd a nt h a d m a de  ce rtain

s t a t e m e n t s  d u rin g  d ire c t  e x a m in a t io n  w h ic h  t h e S t a t e  s o u g h t  to  co ntra d ic t b y  qu e s tio nin g

t h e  d e f e n d a n t  a s  t o  s p e c if ic  b a d  a c t s :

H o we v e r, o n  re v ie w  o f  th e  t e s t im o n y ,  w e  f in d  tha t th e re  is

n o  m a t e ria l  b a s is  f o r t h e  a s s u m p t io n  tha t  p e t it io n e r ’s  r e p u ta t io n

f o r p e a ce  a n d  t ra n q u ilit y  w a s  n o t  p ro p e r ly  in  is s u e .  T o  t h e

c on tra ry , a s  p o in t e d  o u t b y  t h e  s ta te , “d u rin g  th e  d ire c t

e x a m in a tio n o f th e  d e fe n d a n t, h e  w a s  a s ke d  s e v e ra l q ue s tio ns

a b o u t  h is  re la t io n s hip  w ith t h e  de c e a s e d , h is  w ife . H e

re s p on de d  t h a t  th e y  h a d  h a d  n o rm a l m a rit a l d if fic u ltie s ,  b u t

a d m itte d  t h a t  s h e  h a d  h a d  h im  a r re s t e d  o n  a  w a rra n t  a lle g in g

a s s a u lt a n d b a t t e ry . ” T h i s  t e s t im o n y  i n  o u r o p in io n  o p e n e d  t h e

w a y  for the  s ta te  to e xp lore w ha t pe tition e r c o n s id e r e d “n o rm a l

m a rita l d if fic u lt ie s , ” a n d  t o  s h o w  t h a t  it  in c lu d e d  v io le n c e  b y

p e t it io n e r t o w a rd  h is  w i fe .  B u t  if  th is  w e re  n o t  s u f fic ie n t to

p e rm it the  e xa m ina tion o f pe tition e r an d o the r witne s s e s

re la tiv e  t o  “p rio r b a d  a c t s  o r s p e c if ic  in s t a n c e s  o f  m i s c o n d u c t ,”

the  te s tim o ny  o f  D r.  W h it e  t h a t p e t it io n e r ’s  a m n e s i a  w a s  d u e

to  h is  i n a b ilit y  to  re m e m b e r  th in g s  w h ic h  m a d e  n o  s e n s e  t o  h im

a n d w h ic h  w e r e  f o re i g n  to  h is  n a t u re  g a v e  t h e  s t a t e  t h e  rig h t  to

s h o w  t h a t  a c t s  o f  v io le n c e  -- e s p e cia lly  th os e  d ire c te d   a t

S h irle y  P a t t o n  --  w e re  n o t  fo re i g n  t o  p e t it io n e r ’s  n a t u re .  S u c h

e v id e n c e  w a s  re l e v a n t  a n d  c e r ta i n ly  h a d  pro ba tiv e  v a lu e  o n  t h e

m a t e ria l is s u e  o f s a n ity . 

Id . a t 9 17  (e m p ha s is  in  orig in a l).

In  t h e  in s t a n t  c a s e ,  th e  d oo r h a d b e e n o pe n e d a s  to  t h e  d e f e n d a n t 's  c h a r a c t e r b y

C le o n  P ric e 's  a s s e r tio n  t h a t t h e  d e f e n d a n t  h a d  a  re p u t a t io n  fo r p e ac e fu ln e ss .  T h is

te s t im o n y , o n  b e h a l f o f  th e  d e f e n d a n t , m a d e  a n  is s u e  of h is “pe a ce fulne s s ,” s e e  S ta te  v .

W e s t, 8 44  S . W .2 d 1 44 , 1 49  (T e n n. 1 99 2), s o  t h a t  a lle g e d  a c t s  in c o n s i s t e n t  w it h  it  b e c a m e

re l e v a n t .  S e e  T e n n .  R .  E v id .  4 0 1 .  A t th a t  p o in t , R u le s  4 0 4 (b ) a n d  4 0 5 ,  T e n n .  R .  E v i d .,

b e ca m e  a p plic a ble  to  a s ce rta in  w he th e r th e  S t a te  w a s  e ntitle d  to  a s k q u e s t io n s  s p e c i fic a l ly

a b o u t  th e  a lle g e d  in cid e n t w ith  D a n ny  C a s e y .   A lt h o u g h  R u le  4 0 4 ,  ra t h e r t h a n  4 0 5 , w a s

re fe rre d  t o  d u rin g  d is c u s s io n s  in  t h e  ju ry - o u t h e a rin g ,  th e  t ria l  c ou rt , in  f a c t , h e l d  th e  h e a r in g

w a s  re q u ire d  b y  R u le  4 0 5  a n d  h e a rd  t e s t im o n y  f ro m  D a n n y  C a s e y  re g a r d in g  t h e  in c id e n t .

T h e  c ou rt a g a in  d e a lt w ith  th e  m a tte r w h e n  th e  S t a te  s o u g h t  to  c ro s s - e x a m i n e  t h e

d e f e n d a n t a b ou t it.  T h e  co urt h e ld  th a t th e  m a tte r w a s  re le v a nt “b a s e d u po n M r. C a s e y ’s

t e s t im o n y  f o r b ia s  o r in t e re s t ” a n d  a p p a r e n tly  b e c a u s e  t h e  d e f e n d a n t h a d  d is p u t e d  d u rin g
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h is  d ire c t e x a m in a tio n s o m e  of C a s e y ’s  te s tim o ny  a n d te s tifie d  th a t  h e  h a d  a  g o o d

re l a t io n s h ip  w it h  C a s e y .   Im p l ic it  in  t h e  tria l  c ou rt ’s  r u lin g  t h a t  th e  d e f e n d a n t  c o u ld  b e

q u e s tio ne d  a b o u t  th is  a lle g e d  i n cid e n t  w a s  t h e  h o ld in g  t h a t  th e  p r ob a t iv e  v a lu e  o f  t h e

de fe nd a nt's a lle g e d c on du ct o utw e igh e d its  pre judicia l effe ct.

A lt h o u g h  th e  S t a t e  a rg u e d  t h a t  t h e  d e f e n d a n t  c o u ld  b e  c ro s s - e x a m i n e d  a b o u t  th e

C a s e y  in c id e n t  b e c a u s e  h e  c h a ra c t e riz e d  h is  r e la t io n s h ip  w it h  C a s e y  a s  g o o d ,  th is

re s p on s e  c o u ld  n o t  b e  th e  b a s i s  f o r a l lo w in g  q u e s t io n s  a b ou t s p e cific  ba d  a cts .  S e e   W e s t,

8 4 4  S . W . 2 d  a t  1 4 9 .   H o w e v e r,  s in c e  t h e  d e f e n d a n t ’s  p e a c e f u ln e s s  h a d  b e c o m e  a n  i s s u e ,

the  S ta te  w a s  e n t it le d  t o  c ro s s - e x a m i n e  t h e  d e f e n d a n t  a b o u t  th e  i n cid e n t  a lle g e d  b y  D a n n y

C a s e y .   S e e  S t a te  v . N ich o ls ,  8 7 7  S . W .2 d  7 2 2 ,  7 3 2 (T e n n .  1 9 94 ) (t ria l  c ou rt  p ro p e r ly

a d m itte d  e v id e n c e  o f  ra p e  c o n v ic t io n s  t o  re b u t  d e f e n s e  a r g u m e n t  t h a t  th e y  w e r e  “s u d d e n

d e v ia t io n s  f ro m  [t h e  d e f e n d a n t 's ] n o rm a lly  p l a c id  b e h a v io r”).   T h u s ,  it  w a s  p r o p e r f o r t h e

S ta te  to  q u e s t io n  t h e  d e f e n d a n t  a b o u t  th e  a lle g e d  C a s e y  in c id e n t .   E v e n  if  th e  t ria l  c ou rt

h a d  b e e n in c o rre c t  in  a l lo w in g  t h e  b rie f  q u e s t io n in g  o f  t h e  d e f e n d a n t  in  t h is  r e g a rd ,  s u c h

e rro r w o u ld  h a v e  b e e n  h a r m le s s  i n  v ie w  o f  th e  s t re n g t h  o f t h e  S t a t e ’s  c a s e  a g a i n s t t h e

de fe nd a nt.   S e e  W e s t,  8 4 4  S . W . 2 d  a t  1 5 0 ;  T e n n . R .  C rim . P .  52 ; T e n n. R .  A p p .  P .  3 6 (b ).

A d d itio na lly , t h e  d e f e n d a n t  a rg u e s  t h a t  th e  S t a t e  e x h ib it e d  b a d  f a it h  in  n o t  ca l lin g

D a n n y  C a s e y  a s  a  re b utta l w itn e s s  to  te s t ify  a b o u t  th e  i n cid e n t ,  pre s u m a b ly  s o  t h a t  h e

c o u ld  the n b e  cros s -e xa m ine d b y  de fe ns e  co un s e l.  Ho w e v e r, w h en  th e  S t a t e  s o u g h t  t o

c a l l C a s e y  a s  a  r e b u tt a l w it n e s s ,  t h e  d e f e n d a n t  o b je c t e d ;  a n d  t h e  t ria l  c ou rt  p ro p e r ly

s u s ta in e d t h e  o b je c t io n .  A lt h o u g h  it  w a s  p r o p e r f o r th e  d e f e n d a n t  to  b e  a s k e d  a b o u t  t h e

in c id e n t , t h e  S t a t e  w a s  n o t  e n tit le d  t o  p re s e n t  e x t rin s ic  e v i d e n c e ,  h e re  t h e  t e s t im o n y  o f

C a s e y , re g a rd in g  it:

A lth ou g h q u e s t io n s  o n  s p e c if ic  a c t s  a r e  p e rm i tt e d ,  e x trin s i c

e v id e n c e  of s pe cific a cts  is  b a rre d . T h e  cro s s -e x a min e r m u s t

a c c e p t the  a n s w e r t h a t  is  g iv e n .  T h is  r u le  i s  d e s i g n e d  t o

p re v e n t u n d u e  e m p h a s is  o n  a  ta n g e n tia l m a t te r a n d  to  s a v e

c o u rt time  b y  p re c l ud in g  e x t e n s iv e  t e s t im o n y  f ro m  c o u n t le s s

n e w  w it n e s s e s ,  e a c h  s u b je c t  to  f u ll im p e a c h m e n t .

C o h e n ,  S h e p p e a r d , &  P a i n e , T e n ne s s e e  L a w  o f  E v id e n c e ,  § 4 0 5 . 3 , a t  1 9 6  (3 d  e d .  1 9 9 5 ).
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T h us , th is  a s s ig n m e nt is  w ith ou t m e rit.

C O N C L U S IO N

B a s e d  u p o n  t he  f o re g o in g  a u t h o rit ie s  a n d  a n a l y s is ,  t h e  ju d g m e n t  o f  th e  t ria l  c ou rt

is  a f firm e d .  

_____________________________________
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